
 
1 of 1 DOCUMENT 

 
SIERRA CLUB, NATURAL RESOURCES DEFENSE COUNCIL, and NATIONAL 
PARKS CONSERVATION ASSOCIATION, Plaintiffs, v. ROBE RT B. FLOWERS, 

Chief of Engineers, United States Army Corps of Engineers, and STEVE 
WILLIAMS, Director, United States Fish and Wildlife  Service; and MIAMI-DADE 
LIMESTONE PRODUCTS ASSOCIATION, INC., VECELLIO & GR OGAN, INC., 
TARMAC AMERICA LLC, FLORIDA ROCK INDUSTRIES, INC., SAWGRASS 
ROCK QUARRY, INC., APAC-FLORIDA, INC., and RINKER M ATERIALS OF 

FLORIDA, INC., Defendants/Defendant-Intervenors. 
 

CASE NO. 03-23427-CIV-HOEVELER 
 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTR ICT OF 
FLORIDA 

 

2006 U.S. Dist. LEXIS 12579 
 

March 22, 2006, Decided   
March 22, 2006, Filed 

 
COUNSEL:  [*1]  For SIERRA CLUB, NATURAL RESOURCES DEFENSE COUNCIL, INC., NATIONAL PARKS 
AND CONSERVATION ASSOCIATION, plaintiffs: Paul Joseph Schwiep, Burlington Weil Schwiep Kaplan & Blon-
sky, Penthouse A, Miami, FL. 
  
For ROBERT B. FLOWERS, Chief of Engineers, Army Corps of Engineers, STEVE WILLIAMS, US Fish and Wildife 
Service, defendants: Mark A. Brown, United States Department of Justice, Wildlife & Marine Resouces Section, Wash-
ington, DC; Adam Joseph Siegel, United States Department of Justice, Environment and Natural Resources, Washing-
ton, DC; Norman L. Rave, Jr., Michael Semler, United States Department of Justice, Environment & Natural Resources, 
Washington, DC. 
  
For RINKER MATERIALS OF FLORIDA, INC, intervenor-defendant: Rafe Petersen, Lawrence R. Liebesman, Hol-
land & Knight, Washington, DC; Douglas Martin Halsey, Thomas Neal McAliley, White & Case, Miami, FL. 
  
For MIAMI-DADE LIMESTONE PRODUCTS ASSOCIATION, INC., VECILLIO AND GROGAN, INC., TARMAC 
AMERICA, LLC, FLORIDA ROCK INDUSTRIES, INC., SAWGRASS ROCK QUARRY, INC., AP AC -- 
FLORIDA, INC., intervenor-defendants: Douglas Martin Halsey, Thomas Neal McAliley, White & Case, Miami, FL. 
 
JUDGES: WILLIAM M. HOEVELER, SENIOR UNITED STATES [*2]  DISTRICT JUDGE. 
 
OPINIONBY: WILLIAM M. HOEVELER 
 
OPINION:  

ORDER ON MOTIONS FOR SUMMARY JUDGMENT  

THIS CAUSE comes before the Court on the parties' various motions for summary judgment. n1 This Court heard 
argument on October 22, 2004, and additional argument was heard on September 30, 2005. The following briefly sum-
marizes the most salient facts of this case, all of which will be addressed in greater detail below. 

 

n1 Plaintiffs' Motion for Summary Judgment, filed May 10, 2004; Defendant Flowers' and Williams' ("Fed-
eral Defendants") Motion for Summary Judgment, filed June 4, 2004; Intervenor Defendant Rinker Materials' 
Motion for Summary Judgment, filed June 14, 2004; and a Motion for Summary Judgment filed jointly on June 
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14, 2004, by six intervening defendants: Miami-Dade Limestone Products Association, Inc.; Vecellio & Grogan, 
Inc.; Tarmac America LLC; Florida Rock Industries, Inc.; Sawgrass Rock Quarry, Inc.; and APAC-Florida, Inc. 
("Industry Defendants"). Rinker Materials joined in that motion, and the use of the term Industry Defendants 
will include Rinker. 
  

 [*3]  

In 1991 the limestone mining industry approached federal, state, and local government regulators with a sixty-year 
plan for mining in wetlands in southeastern Florida, in an area described by the industry as the ""Lake Belt," near Ever-
glades National Park ("ENP") and related water conservation areas in western Miami-Dade County. The mining plan 
included significant new areas of mining as well as continued mining in areas previously permitted, and required the 
destruction of tens of thousands of acres of wetlands located above the Biscayne Aquifer (the County's sole source of 
drinking water) in order to reach the limestone rock below. The following year, the Florida Legislature established a 
Lake Belt committee to develop a plan that would "enhance the water supply for Dade County and the Everglades" as 
well as "maximize efficient recovery of limestone while promoting the social and economic welfare of the community 
and protecting the environment." Fla. Stat. §  373.4149. Later that same year, in anticipation of new permit applications 
and requests to extend previously issued permits, the United States Army Corps of Engineers ("Corps") announced its 
intention [*4]  to prepare an Environmental Impact Statement ("EIS") for limestone mining "which could impact ap-
proximately 54,000 acres of wetlands by the year 2050 in northwest Dade County." AR65. n2 

 

n2 Army Corps of Engineers' Administrative Record ("AR"), document number 65. 
  

Over the next several years a number of issues were raised for discussion and analysis by interagency groups and 
other committees, e.g., risks to protected species, extent of need for locally-produced limestone products, potential con-
tamination of the Aquifer, and threats of additional inverse condemnation lawsuits (one of the mining companies, Flor-
ida Rock, had successfully sued the United States in the mid-1980s on a claim that the denial of permits for mining in 
this area was an unconstitutional taking of property, recovering $ 21 million for 1,560 acres n3). Analysis of these is-
sues revealed that while the Lake Belt area contains large quantities of limestone, the mining would directly destroy 
wetlands, potentially contaminating millions of gallons [*5]  of drinking water drawn daily from the Aquifer, and that 
the large deep pits which remain after mining would negatively affect groundwater seepage rates in and out of surround-
ing water areas, e.g., ENP; also, the remnant mining pits might compromise the larger program of Everglades restora-
tion. 

 

n3 The mining industry's most active representative and advocate throughout the administrative proceed-
ings, Paul Larsen, reminded the Corps in January 1996 that "the only question remaining [in the Florida Rock 
takings litigation] is the value of the lands which will have to be paid by the U.S. Government. Based on this 
precedent, any other permit denials by the Corps in the Lake Belt Area would likely result in a determination in 
favor of the industry." AR257. At a meeting in July 1997 between DEP and the mining companies, land swaps 
(miners' land for State land) were discussed; the meeting also discussed that the land swap recommendation 
must include a discussion of the takings history in Pennsuco [i.e. Florida Rock litigation] wetlands and the po-
tential for future takings litigation. AR498 (July 14, 1997). 
  

 [*6]  

The Corps issued a final EIS in June 2000, AR614, which addressed the issuance of mining permits of fifty years 
each, for a total of 14,300 acres to be mined in the Lake Belt, including new and existing areas. The permit period later 
was reduced by the Corps to ten years, as an apparent compromise between the mining industry's urgent demands that 
new permits (approx. 8,400 acres) be issued concurrently with extensions of soon-to-expire existing permits (approx. 
5,900 acres), and the objections to the mining plan that were being raised by federal and state agencies, local govern-
ment, private organizations, and individuals. n4 The Corps issued a Record of Decision ("ROD") in April 2002, 
AR1028, collectively approving the new limestone mining permit applications and extending the term of the previously-
issued permits, for a total of approximately 5,400 acres of mining to take place in ten years. n5 The new permits had an 
initial three year review period, after which the permits could be modified, if necessary. n6 



Page 3 
2006 U.S. Dist. LEXIS 12579, * 

 

n4 Indeed, the Corps and others referred to these permits as "bridging permits" which would permit the 
Corps quickly to grant extensions of existing permits and to approve new mining in a reduced number of acres, 
thereby allowing mining to continue until the Corps could develop an acceptable plan for the full fifty years of 
mining, i.e., a plan that didn't raise the significant wetlands impact, mitigation, protected species, hydrology, and 
water quality questions raised by the plan then under review. 

 [*7]  
 
  

n5 In April 2001, after the permit period was reduced and the total acreage was reduced to 5,400, a senior 
Corps staff member explained to a senior member of United States Fish and Wildlife Service ("FWS") that some 
of the mining companies still had permits that were being extended but were not going to be mined in the next 
ten years, e.g., "Rinker's permit is 20 year permit." AR816. In February 2002, Corps staff observed that the ten 
year footprint would "actually . . . take 16 yrs to mine." AR978. The ROD explains that the mining in this "ten 
year" footprint "will not be mined out for 14 years," AR1028 at 67, to allow for certain companies that may need 
the additional acreage to continue mining, in the event that they mine more rapidly than the industry standard 
rate. At a hearing before the Court on October 22, 2004, counsel for the mining industry indicated that his clients 
"already had the right to mine most of the area" and that there wasn't much new area in the recently issued per-
mits (which incorporated the existing permits). Evidently, most of the 5,400 acres at issue represented permit ex-
tensions/renewals and this ROD, which purportedly approves ten years of mining, seems to authorize far more. 

 [*8]  
 
  

n6 Interestingly, the Revised Public Notice issued by the Corps on March 1, 2001 -- the last notice to the 
public regarding the permits prior to issuance of the ROD -- stated that mining "would not proceed after the re-
view date unless the permits were specifically renewed with modifications, if needed," AR737, but the language 
of the ROD implies that the permits would continue to be valid after the review date, without a specific renewal, 
and that they only would be subject to "adjustment." AR1028 at 73. 
  

Plaintiffs allege that the Corps erred in issuing the ROD and awarding the permits n7 to members of the limestone 
mining industry to conduct mining activities for ten years on 5,400 acres without, inter alia, updating the EIS that had 
been issued two years earlier. Further, they allege that the United States Fish and Wildlife Service ("FWS") failed in its 
duty to protect the wood stork, and other species whose habitats may be affected by the mining, by determining that the 
Corps' actions were "not likely to adversely affect" those species -- without FWS conducting its own full assessment 
[*9]  of the situation. Plaintiffs have alleged violations of the Administrative Procedures Act ("APA"), 5 U.S.C. §  706; 
the Endangered Species Act ("ESA"), 16 U.S.C. §  1531 et seq.; the Clean Water Act ("CWA"), 33 U.S.C. §  1251 et 
seq.; and the National Environmental Policy Act ("NEPA"), 42 U.S.C. §  4321 et seq. 

 

n7 The permits are issued for "dredge and fill" activities in wetlands, pursuant to Section 404 of the Clean 
Water Act, as discussed in greater detail below. 
  

The Corps and FWS ("Federal Defendants") argue that the permitting process was handled correctly, over a multi-
ple year period, with the involvement and subsequent concurrence of all major federal, state, and local agencies, and 
that deference ultimately must be shown to the federal agencies. They offer as evidence of their deliberative process that 
they ultimately reduced the originally requested permit period from fifty years to ten years, required that the [*10]  per-
mitted activities be evaluated after the first three years, and also imposed additional conditions in response to concerns 
raised by objectors. The members of the limestone mining industry ("Industry Defendants"), who were permitted to 
intervene in this action because of their economic interests in the subject of this litigation, argue that the permits were 
issued legally, with sufficient analysis of environmental impacts, and that a failure to permit this mining would result in 
an improper restriction on private property interests. 

PROCEDURAL BACKGROUND  
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Plaintiffs initially filed their Complaint on August 20, 2002, in the United States District Court for the District of 
Columbia. The Federal Defendants filed an Answer and moved to transfer the action to this district, and members of the 
limestone mining industry filed a request to intervene as defendants. n8 On August 4, 2003, the Federal Defendants' 
motion to transfer was granted, and on December 30, 2003, this case was assigned to this Court. The Court granted the 
pending motion to intervene, and also granted Plaintiffs' request to amend their complaint to include claims based upon 
new information submitted to the [*11]  Corps after the permits had issued (in light of all defendants' representations 
that they had no objection to such amendment). n9 

 

n8 The permits were issued to a total of ten companies, all of whom had been mining in the area subject to 
previously granted permits. Only nine of the permits are at issue herein, however, because one of the companies 
receiving a permit, the Lowell Dunn Company, did not obtain its permit until October 2004, i.e., subsequent to 
the date of the agency action under review herein. Six of the nine companies receiving permits are represented in 
this action, and another, Continental Florida Materials, Inc., is represented indirectly through its membership in 
Defendant Miami-Dade Limestone Products Association, Inc., an organization which includes many of the In-
dustry Defendants (See Memorandum in Support of Motion to Intervene, Exhibit D, in Docket Entry # 2). The 
six directly represented are Vecellio & Grogan, Inc. (also known as White Rock Quarries), Sawgrass Rock 
Quarry, Inc., Tarmac of America, Inc., APAC-Florida (also known as Pan-American Construction), Florida 
Rock Industries, Inc., and Rinker Materials of Florida, Inc. (also known as CSR Rinker Materials Corp.). The fi-
nal two companies which obtained permits, Sunshine Rock, Inc., and Kendall Properties & Investments, are not 
parties to this action. 

 [*12]  
 
  

n9 Plaintiffs' Motion to Amend the Complaint was filed on March 25, 2004. On March 30, 2004, the Corps 
responded to correspondence from one of the Plaintiffs and "requested that [Plaintiff] provide any additional in-
formation . . . regarding the wellfield, including the various documents . . . referenced in [Plaintiffs' submitted] 
report, as well as any other information you wish us to consider, so that we may address these and other perti-
nent concerns in a timely manner." SAR1879. 
  

The Amended Complaint, filed April 6, 2004, seeks declaratory and injunctive relief and specifically alleges the 
following violations by the Corps: 1) insufficient analysis in the EIS (Count V, NEPA and APA); 2) failure to prepare a 
supplemental EIS prior to issuance of the ROD (Count V, NEPA and APA); 3) issuance of the permits without suffi-
cient analysis or opportunity for public participation (Count I, CWA and APA), and without completing the formal con-
sultation process required by the ESA or otherwise protecting listed species (Count III, ESA); and 4) deficiencies in the 
agency's response to Plaintiffs' complaints [*13]  after issuance of the permits -- Plaintiffs had urged the agency to pre-
pare a SEIS at that time (Count VI, NEPA and APA), and to stop the permitted activity pending a reevaluation of the 
agency's decision (Count II, CWA and APA). Plaintiffs also claim that FWS' concurrence in the Corps' decision that no 
formal consultation was required and FWS' failure to re-initiate consultation violated the ESA and APA (Count IV). 

Summary judgment motions were briefed by all parties, and a full day hearing was held on October 22, 2004. The 
Federal Defendants subsequently notified the Court, on May 2, 2005, that the anticipated completion of the initial re-
view process, specified in the permits to be conducted three years after the permits were issued, would be delayed. An 
additional hearing was held on September 30, 2005, at which time the Court posed several questions to counsel regard-
ing the status of the pending initial review and issues related to the announced delay. Shortly after that hearing, Plain-
tiffs filed a request to dismiss, without prejudice, Counts II and VI of their Amended Complaint. n10 As there have been 
no objections filed as to the question of dismissing n11 these Counts, the [*14]  Court will grant that request, noting that 
the claims may be renewed at an appropriate time. 

 

n10 The Federal Defendants previously had argued that this Court lacked subject matter jurisdiction over 
Count II and that it would be premature to address the allegations in Count VI. Plaintiffs had argued that the 
Corps' written response to Plaintiffs' criticism of the issuance of the permits constituted sufficient "agency ac-
tion" to trigger this Court's review of the Corps' response and, thus, that these Counts might be considered. As 
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the Court has granted Plaintiffs' motion to voluntarily dismiss Counts II and VI, these arguments will not be ad-
dressed at this time. 

n11 The objections raised by the Federal Defendants and Industry Defendants primarily relate to whether 
Plaintiffs would be entitled to attorneys' fees at some point for these dismissed claims. This is an issue that need 
not be resolved at this time. 
  

THE STANDARD OF REVIEW  
  
Clarifying the Claims and Record to Be Reviewed 

The [*15]  Federal Defendants argue that there is no cognizable claim under the ESA against FWS for failing to 
engage in formal consultation (Count IV) -- but rather that such claims are to be reviewed under the APA -- a point 
which Plaintiffs concede. The Federal Defendants also argue that this Court lacks subject matter jurisdiction due to an 
alleged procedural defect regarding Plaintiffs' claim that the Corps failed to complete the formal ESA consultation proc-
ess (Count III). The Court has examined the question of whether the Corps had sufficient notice of Plaintiffs' intent to 
sue, and has determined that since Plaintiffs' March 30, 2001, letter, AR793B, specifically incorporated their September 
25, 2000, notice of intent to sue, and because it is clear from the record that the Corps had information from Plaintiffs as 
to their claims, that it thus would not be error for this Court to address the substance of the allegations now presented by 
Plaintiffs. As noted above, the Court has dismissed Counts II and VI. Therefore, in summary, the claims appropriate for 
review are those in Count I (Corps' issuance of the permits/ROD in compliance with CWA and APA), Count III (Corps' 
compliance with ESA),  [*16]  Count IV (FWS' compliance with APA), and Count V (Corps' preparation of EIS, and 
failure to issue SEIS pre-ROD, in compliance with NEPA and APA). 

Generally, judicial review of an agency action is limited to review of the record available to the agency at the time 
of the final action which forms the basis of the complaint. There are only a limited number of situations which permit a 
reviewing court to review extra-record materials -- one of which is when an EIS is challenged, because such a challenge 
raises questions as to the sufficiency of the analysis contained therein. 
 

  
Although the focus of judicial inquiry in the ordinary suit challenging nonadjudicatory, nonrulemaking 
agency action is whether, given the information available to the decision-maker at the time, his decision 
was arbitrary or capricious, and for this purpose the focal point for judicial review should be the adminis-
trative record already in existence, not some new record made initially in the reviewing court,' in NEPA 
cases, by contrast, a primary function of the court is to insure that the information available to the deci-
sion-maker includes an adequate discussion of environmental effects and alternatives,  [*17]  which can 
sometimes be determined only by looking outside the administrative record to see what the agency may 
have ignored. 

 
  
Suffolk County v. Secretary of Interior, 562 F.2d 1368, 1384 (2d Cir. 1977) (district court did not err in accepting extra-
record evidence and testimony, but clearly erred in concluding that such evidence and the record revealed NEPA viola-
tions in preparation of EIS for proposed leasing of offshore oil and gas resources) (citations omitted, italics in original), 
quoting Camp v. Pitts, 411 U.S. 138, 142 (1973). 

The parties have submitted the Administrative Record of the Corps ("AR"), including its supplement, on a total of 
seventeen compact disks, with an index alone that is more than 100 pages in length. The record consists of thousands of 
pages of reports, correspondence, maps, studies, tables, handwritten notes, and electronic mail messages, spanning the 
time period of 1980 -- 2004. In addition, the Administrative Record of the FWS ("FAR") consists of eight large binders, 
and includes additional materials on computer disk. The decision documents themselves total more than 1,000 pages, 
e.g., the EIS is 992 pages, including [*18]  appendices. Subsequent to the amendment of the complaint, the Federal De-
fendants submitted a certified Supplement to Administrative Record ("SAR"), containing an additional approximately 
150 documents dated as recently as April 27, 2004, and beginning as early as July 24, 2000. n12 

 

n12 As noted above, when complaints are raised about an agency action, the Court generally reviews only 
the administrative record and only for the period of time leading up to the challenged action. In this case, how-
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ever, it appears that the Federal Defendants are offering an administrative record for review that goes well be-
yond the date of the issuance of the ROD, i.e., the action which is the primary focus of the Plaintiffs' allegations. 
Presumably, this was done in an abundance of caution in light of the multiple allegations in the Amended Com-
plaint, and also to include documents which had been identified as missing from the original record, see 
AR1336. 
  

The parties have attempted to introduce materials that simply did not exist [*19]  prior to the date of the ROD. For 
example, Plaintiffs offered the report of Dr. Stavros Papadopulos as to potential contamination of the Aquifer by mining 
activities, and his report was referenced in Plaintiffs' correspondence to the Corps dated February 16, 2004. SAR1317. 
According to Plaintiffs, Dr. Papadopulos conducted a tracer dye study in April 2003 which suggests that cryptosporid-
ium and giardia, microorganisms which negatively affect drinking water safety, can travel faster/survive longer in water 
than previously thought. n13 See Am. Compl., Attachment 1. This information clearly is material to a comprehensive 
analysis of environmental impacts from mining; however, because this report was completed after the date of the ROD, 
the Court only cursorily reviewed the information contained therein to determine whether the substance of the report 
suggested that the EIS failed to analyze adequately the contamination risks. n14 The recent submissions by the Industry 
Defendants present a source of material that not only was not in existence prior to the ROD, but also was not any part of 
the administrative record (not even the supplemental record). For example, excerpts from the Lake [*20]  Belt 2004 
Annual Report, dated January 2005, are offered to demonstrate that the mining industry recently has been conducting 
water quality monitoring studies. See Docket Entry # 59, Exhibit A, Attachment 1. n15 The Court appreciates the ef-
forts by the parties to amplify the record evidence, but despite this intriguing information accumulated by the parties 
after the issuance of the ROD, the Court has made its determination on the issues based upon the record -- unless other-
wise expressly noted -- with each alleged agency action reviewed in light of the appropriate agency's record through the 
date of that specific action. 

 

n13 For example, the organisms could reach the restricted area around the Aquifer's wellfield pumping loca-
tions from as far away as five miles instead of the one-half mile setback figure that the Corps previously had ap-
plied. See Am. Compl., Attachment 1. 

n14 The Industry Defendants promptly provided their own analysis of the Plaintiffs' information. According 
to a memorandum dated March 15, 2004, from MacVicar, Federico & Lamb, Inc., there were "significant prob-
lems with the modeling approach and assumptions [of Dr. Papadopulos]" and the mining industry maintained its 
position that "permitted mining activities do not pose an imminent threat to the wellfield or public health." 
SAR1327 at 1818. 

 [*21]  
 
  

n15 Although the Court has not relied on these recent materials (submitted by the Industry Defendants) for 
its analysis of the issues presented herein, it is possible that the inclusion of these materials in the Court's record 
may be of some assistance during appellate review, if such is required. The Court therefore denies the Plaintiffs' 
Motion to Strike these materials. 
  

 
  
The Relevant Statutes, Rules, and Regulations 

The standard for granting summary judgment is so often applied that it is rarely examined; a brief study is instruc-
tive here, particularly in light of the constraints on judicial review of agency actions such as those challenged herein. 
The burden on the moving party is a high one: the weight of all the evidence, considered in a light most favorable to the 
non-moving party, must demonstrate the lack of a genuine, triable issue of material fact. Celotex Corp. v. Catrett, 477 
U.S. 317 (1986). Under this strict standard, summary judgment is appropriate only if the record evidence shows that the 
moving party is entitled to judgment as a matter of law.  [*22]  Rule 56(c), Fed. R. Civ. P. When the Court is reviewing 
an administrative agency's decision, the summary judgment standard must be applied consistently with the mandate that 
great deference be given to agency actions. n16 
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n16 To reconcile the principle of agency deference with the charge of taking all the evidence in the light 
most favorable to the non-moving party is particularly difficult as to the summary judgment motion filed by the 
Federal Defendants. Indeed, this Court has studied the arguments in that particular motion with exceeding care 
in order to abide by the directive that the Court consider all the evidence in a light most favorable to the non-
moving party, i.e., Plaintiffs, without doing violence to the principle of agency deference, i.e., deferring to the 
moving party -- the Federal Defendants. 
  

Plaintiffs have alleged violations of the APA and several environmental laws: NEPA, CWA, and ESA. The APA 
permits a court to set aside an agency's actions, findings [*23]  or conclusions only where they are found to be "arbi-
trary, capricious, an abuse of discretion, or otherwise not in accordance with law," 5 U.S.C. §  706(2)(A), or "without 
observance of procedure required by law," 5 U.S.C. §  706(2)(D). Courts have adopted the APA standard of review, 
specifically the "arbitrary or capricious" n17 test, as to each of the environmental statutes at issue herein. See, e.g., 
Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 375 (1989) (rejecting "reasonableness" standard of review 
in favor of APA's "arbitrary or capricious" standard as to NEPA claims); Preserve Endangered Areas of Cobb's History, 
Inc. v. U. S. Army Corps of Engineers, 87 F.3d 1242, 1249 (11th Cir. 1996) (applying "arbitrary or capricious" standard 
to CWA claim); Fund for Animals, Inc. v. Rice, 85 F. 3d 535, 547 (11th Cir. 1996) (narrow "arbitrary or capricious" 
standard applicable to ESA claims). 

 

n17 Some courts describe the test as whether the agency action was "arbitrary and capricious," while others 
describe the test as "arbitrary or capricious." Although the distinction may be of little significance, this Court has 
applied the test as stated in the APA, i.e., was the agency action "arbitrary" or "capricious" (or "an abuse of dis-
cretion" or "otherwise not in accordance with law"). 5 U.S.C. §  706(2)(D). merely colorable or not significantly 
probative is not sufficient. Id. 
  

 [*24]  

"The court shall not substitute its judgment for that of the agency." Preserve Endangered Areas of Cobb's History, 
Inc. v. U.S. Army Corps of Engineers, 87 F. 3d 1242, 1246 (11th Cir. 1996), citing Citizens to Preserve Overton Park, 
Inc., v. Volpe, 401 U.S. 402, 416 (1971). The principal purpose of the deferential review is "to protect agencies from 
undue judicial interference with their lawful discretion, and to avoid judicial entanglement in abstract policy disagree-
ments about which courts lack both expertise and information to resolve." Norton v. Southern Utah Wilderness Alli-
ance, 542 U.S. 55, 66 (2004) (court can only compel agency to act when the agency had an enforceable duty to do so). 
  
This deferential standard of review does not in any way suggest a "rubber-stamping" role for the judiciary; rather, the 
Court must "immerse" itself in the evidence in order to determine whether the agency decision was rational and based 
on consideration of the appropriate factors. n18 See, e.g., Ethyl Corp. v. Environmental Protection Agency, 541 F.2d 
18While the evidentiary burden on the movant is great, the opposing party [*25]  has a duty to present affirmative evi-
dence, i.e., to identify supporting evidence in this administrative record, in order to defeat a properly supported motion 
for summary judgment. Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986). Evidence that is 1 (D.C. Cir. 1976) (en 
banc) (EPA had rational basis for promulgating regulations to reduce lead content of gasoline because lead emissions 
presented significant risk of harm). 
 

  
The close scrutiny of the evidence is intended to educate the court. It must understand enough about the 
problem confronting the agency to comprehend the meaning of the evidence relied upon and the evi-
dence discarded; the questions addressed by the agency and those bypassed; the choices open to the 
agency and those made. The more technical the case, the more intensive must be the court's effort to un-
derstand the evidence. . . . The enforced education into the intricacies of the problem before the agency is 
not designed to enable the court to become a superagency that can supplant the agency's expert decision 
maker. To the contrary, the court must give due deference to the agency's ability to rely on its own de-
veloped expertise. 
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 [*26]  Id. at 36. Importantly, deference to an agency's decision is not required if the agency has failed to follow its own 
regulations. "The failure of an agency to comply with its own regulations constitutes arbitrary and capricious conduct." 
Simmons v. Block, 782 F.2d 1545, 1550 (11th Cir. 1986) (citation omitted) (agency did not follow its own regulations 
in accepting cash bid that was lower than credit bid offered pursuant to sale of surplus property); see also, Sierra Club v. 
Martin, 168 F.3d 1 (11th Cir. 1999) (agency decision not entitled to deference since decision violated National Forest 
Management Act and its implementing regulations by not gathering species data prior to approving timber sale). 
 

n18 While the evidentiary burden on the movant is great, the opposing party has a duty to present affirma-
tive evidence, i.e., to identify supporting evidence in this administrative record, in order to defeat a properly 
supported motion for summaryjudgment. Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986). Evidence that 
is merely colorable or not significantly probative is not sufficient. Id. 
  

 [*27]  

The narrow scope of this Court's review does not place blinders on the Court nor does it reign in the Court's author-
ity once it has determined that an agency has violated its own regulations. Indeed, the deferential judicial review of an 
agency's actions should oblige that agency to disclose fully the reasoning behind its decisions in order to demonstrate 
clearly that such decisions were issued in compliance with governing laws -- such candor would ensure that our nation's 
environmental laws are respected. 

ANALYSIS  
  
I. INTRODUCTION  

Although the permits at issue are described as being for 5,400 acres of mining over a ten year period, according to 
Plaintiffs, the Corps' permitting decision was simply "the first phase of a much larger plan to transform more than 
15,000 acres of Everglades wetlands to mining pits over the next several decades." Am. Compl, at 2. Plaintiffs argue 
that the Corps' reliance on reports prepared by or paid for by the permit applicants, i.e., the mining companies, improp-
erly influenced the environmental analysis required by NEPA, the CWA, and the ESA -- particularly as to the consid-
eration of whether there were other available and environmentally [*28]  preferable sources of limestone. Plaintiffs 
claim that the Corps violated NEPA by failing to fully consider the "no mining" or "curtail future mining" alternatives 
to approving the mining plan, and that the permits should not have issued because the permit applicants failed to dem-
onstrate, as required by the CWA, that there were no practicable alternatives to permitting mining in the Lake Belt. Ac-
cording to Plaintiffs, the Corps' EIS failed to analyze all direct, indirect and cumulative impacts resulting from the min-
ing -- particularly as to groundwater seepage, contamination of drinking water pumped from the Aquifer through well-
heads in the Lake Belt, the destruction of endangered wood stork habitat, and increased urbanization -- and that the 
ROD failed to provide an adequate discussion of what mitigation would be required for the inevitable adverse effects of 
the mining, e.g. the conversion of thousands of acres of wetlands into mined-out deep quarry pits. 

Plaintiffs also attack the ROD, which included the Corps' conclusion that the permit action would "not have a sig-
nificant impact on the quality of the human environment," for failing to adequately explain why mining was being [*29]  
approved despite the strong objections that had been raised by several governmental agencies and others. Plaintiffs ar-
gue that the Corps' failure to hold a public hearing or to encourage public participation in the permitting process vio-
lated the CWA and NEPA; for example, Plaintiffs note that the public never received notice of the permits' ten "special 
conditions" until the permits were issued, even though those "special conditions" revealed compromises as to the trans-
fer of mined property to the public and other issues that had been the subject of substantial criticism. 

In addition, Plaintiffs claim that the Corps and FWS erred by deciding not to enter into formal consultation under 
the ESA regarding the potential impact on the wood stork population, and by failing to re-initiate consultation after the 
receipt of additional information on the wood stork's habitat, as well as by not taking required steps to protect other spe-
cies. 

The Federal Defendants assert that the long agency review process was handled correctly and that Plaintiffs have 
not provided evidence that demonstrates that the reports provided by the mining industry were biased or that contradicts 
the industry's reports.  [*30]  Mining has been ongoing in the Lake Belt area for decades, according to the Federal De-
fendants, and the Corps was required to consider the "economic hardship on the mining industry" and the "legal issues" 
that would arise if the permits were not issued. Reply Brief, Docket Entry # 42, at 4. According to the Federal Defen-
dants, the EIS provided a comprehensive environmental analysis, and the ROD provided a sufficiently detailed mitiga-



Page 9 
2006 U.S. Dist. LEXIS 12579, * 

tion plan; they also argue that the subsequent decision to reduce the amount of acres and the length of time for mining 
under the permits satisfactorily addressed the concerns that had been raised by objectors. The Federal Defendants also 
claim that the evidence regarding the wood stork population in the area does not establish that its habitat will be nega-
tively affected, nor were any other species going to be harmed by the mining. As the Corps had received extensive writ-
ten comments throughout the deliberative process, the Federal Defendants claim that a public hearing was not neces-
sary; they also argue that a number of public workshops and meetings were taking place regarding the Lake Belt, and 
that they did not have to do anything further to encourage [*31]  public participation. 

At the hearing in September 2005, the Court heard argument from the parties as to whether it would be prudent to 
stay consideration of the undeniably ripe issues until completion of the initial, i.e., three-year, review of the permits. n19 
No consensus emerged, and the Court determined that it would be improper to delay decision on these issues -- particu-
larly if such delay were to be perceived as an attempt by the Court to provoke a particular agency action. This Court's 
responsibility is simply to determine whether the Federal Defendants fulfilled their duties and not to determine whether 
a remand is "practical" in light of subsequent developments. n20 

 

n19 The attractiveness of that approach was that in the event that the Corps ultimately determined that the 
permits should be revoked, i.e., that the mining must cease at the conclusion of the initial review, then a remand 
of this matter -- which the Court had begun to determine would be necessary based upon the existing record -- 
might not have been necessary. 

n20 The presence of the recent materials in the court record certainly tempts the Court to review them in or-
der to determine whether (or how) any of the troubling issues have been addressed, but such review would be 
improper and, in any event, probably would not obviate the remand which the Court reluctantly has concluded is 
required in this case. This Court will, of course, entertain appropriate motions from the parties if circumstances 
develop which require modification of this order. 
  

 [*32]  

The Court has studied this case very carefully, and is disturbed by the fact that so many strong objections to the is-
suance of these permits had been raised by other governmental agencies, as well as by individuals, and that the adminis-
trative record reveals an urgency and pre-determination about the decision-making process that may have resulted in a 
less than full consideration of important issues. Most importantly, such a rushed approach n21 to the agencies' specifi-
cally charged duties is contrary to the dictates of the federal environmental laws, both procedurally and substantively, 
and leaves this Court with the inescapable conclusion that the decision-making process suffered from substantial defi-
ciencies which resulted in agency decisions that were not in accordance with these laws. 

 

n21 The casual observer might question the Court's characterization of the process presently under review 
as "rushed" -- particularly in light of the decade that passed between the Corps' 1992 announcement related to 
the industry's requests and the ultimate decision to issue the permits in 2002. Indeed, at the commencement of 
the Court's review it seemed that such a lengthy process certainly would compel the conclusion that the review 
was comprehensive enough to satisfy the environmental laws; it was only upon a deeper examination of the re-
cord that the Court discovered that many significant issues fell prey to a "rushed" and inadequate analysis, de-
spite the number of years that passed. 
  

 [*33]  

At both the first and the supplemental hearing on the summary judgment motions, the Court heard extensive argu-
ment from learned counsel for all parties. Also, in addition to reviewing the decision documents and the parties' briefs 
thoroughly, the administrative records of both the Corps' and the Fish and Wildlife Service have been studied in great 
detail. The Court's review has disclosed several areas of critical concern in the manner in which the agencies proceeded 
with respect to these permits. These areas are outlined below, and then addressed in more detail later in this opinion. 

First, there is an underlying theme of pre-determination evident in the frequent reference by the Corps' staff to the 
historical presence of mining in the area, the Corps' swift rejection of suggestions that mining be stopped or limited, and 
the omnipresence of mining representatives and their reminders that the Florida legislature's creation of a Lake Belt 
Committee indicated the state's support for mining; additionally, the record reveals that Corps staff were fully aware 
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that one of the permit applicants, Florida Rock, already had filed a successful regulatory takings challenge against the 
Corps in [*34]  the early 1980s which resulted in a significant settlement in 2001, after the EIS was published. n22 (The 
ROD describes the case and settlement. AR1028 at 37.) To the extent that this sense of inevitability permeated the 
agencies' decision-making processes, there is a high likelihood that procedural safeguards, such as those enshrined in 
NEPA and the CWA, were overlooked or viewed as unimportant in light of the expected approval of the mining. The 
Court also is concerned about the perception, suggested by comments of Corps staff, that the Corps was "negotiating" 
with the miners, rather than serving as the regulatory agency n23 charged with enforcement of this country's environ-
mental laws. n24 The Court is mindful of the challenges faced by the agencies, many of whose employees clearly la-
bored long hours to attempt to protect our natural resources while meeting the demands of this well-organized industry, 
but the Court cannot ignore the obvious: the Corps did not exercise the full range of its authority, but rather allowed 
negotiations with miners to result in procedural shortcuts and other abuses of the discretion that has been entrusted to 
the agency. n25 

 

n22 A year before the settlement was reached, a senior Corps staff member wrote to DEP staff and others, 
observing that "the feds have tried to settle with Florida Rock. I think that has hurt these [permitting] efforts." 
AR710. In November 1996, an attorney for the Corps had asked for advice from the Department of Justice as to 
whether a settlement with Florida Rock was "worth the price" and questioned "how much money . . . would flow 
out of the federal treasury to settle the takings litigation." AR337. 

 [*35]  
 
  

n23 The Court questions what role the threat of additional takings litigation played in the permitting deci-
sion, and whether the decision to issue the permits would have been different if sufficient funds (in the budget of 
a land-acquiring agency) existed to acquire the lands owned by the miners rather than grant the permits. The 
Corps' regulatory program "does not have the authority under Section 404 of the Clean Water Act to undertake 
land acquisition. . . . and the costs of the miner's land alone [41.5 square miles] will probably exceed $ 1 billion. 
. . ." AR637. "The Corps is not a land management agency and does not have the necessary congressional au-
thorization or funding to acquire conservation lands." AR1028 at 37. 

n24 For example, in early 1997, a Corps staff member noted in a message to FWS staff that the mining con-
sortium was "pretty fragile" and that "right now there are lots of unhappy folks . . . so if we could report some 
progress towards a consolidated federal position, I think that would help extinguish some of the flames" -- ap-
parently suggesting that FWS should agree to the 2.5:1 mitigation ratio (i.e., 2.5 acres of restored wetlands for 
each 1 acre destroyed) that had been generally accepted by other agencies but which was lower than FWS had 
requested. AR464. One year later, when the mining industry walked out of an interagency meeting because, up-
set that negotiations weren't going their way, Corps representatives still pursued the industry to "see if they want 
to continue working on this." AR560, AR558. In July 2001, Corps staff noted concerns that the coalition formed 
by the mining industry (to seek a collective permit) might "collapse [and our workload will surely increase]." 
AR843. Finally, in March 2002, senior Corps staff agreed to modify mitigation calculations "to see if this takes 
care of the miners concern [since the miners were unhappy with the Corps' method of updating mitigation re-
quirements on the permits to be renewed]." AR1009. 

 [*36]  
 
  

n25 It is abundantly clear from the record that this process involved many experienced and very well-
intentioned public servants, striving to find an acceptable and correct solution to a complex problem in the face 
of consistent pressure from the permit applicants and their representatives, as well as a deadline imposed by the 
Florida Legislature. Advocates for protecting the environment by minimizing mining also participated in the 
process, although to a significantly lesser extent than the mining industry -- and each referred to the other as 
"special interests." AR914, AR549/FAR123. 
  

Second, the urgency of the Corps' actions, which is detectable at different points in the record, may have resulted in 
decisions that were arbitrary or capricious. For example, this urgency may have compromised the ability of objectors, 
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including agency staff and members of the public, to fully voice their concerns -- thus restraining the mandatory agency 
coordination and public participation that are vital elements of the federal environmental laws. The most clear evidence 
of the timing pressures faced by the Corps [*37]  is disclosed in the EIS, which reported that if the Corps did not issue 
permits for mining before September 30, 2000, "then the mitigation fee [$ .05 per ton of rock mined in the Lake Belt] 
will be suspended until re-adopted by the Florida Legislature." AR614 at 100. The Corps' earlier attempts to reach 
agreement with the miners on a higher mitigation fee (of $ .08 per ton, AR560) had been unsuccessful, so the effect of 
this state legislation may have been to push the Corps to grant the mining permits, and to do so promptly, rather than 
risk the ability to collect substantial funds from the mining industry to pay for the required mitigation. This area of con-
cern was expressed in communications between the agencies assembling the mining and mitigation plans and may have 
caused the FWS and EPA to decide not to pursue their objections further, even though their areas of concern apparently 
remained unresolved, e.g. potential groundwater contamination, adequacy of mitigation plan, etc. It is unclear whether 
each of the agencies' objections actually had been addressed fully, or whether there was a concerted effort to reach 
agreement in order to keep the process moving toward granting the [*38]  permits with a mitigation fee in place, or 
whether -- as Plaintiffs suggest -- the objections were not pursued further because of fear of reprisals within and be-
tween agencies. n26 Finally, the Corps' failure to take the time to hold a public hearing and its lack of meaningful en-
gagement with the general public, i.e., not just the permit applicants or select environmental advocacy groups, stand as 
further evidence of the regrettable effects of rushing through such important environmental decisions. The examples 
above highlight the circumstances that lead to the ultimate and unfortunate result: certain of the agencies' decisions 
lacked a rational basis and were not supported by the record before the agency at the time. 

 

n26 While Plaintiffs argue that this change in the position of FWS and EPA (in 2001 and 2002, respec-
tively) is more than coincidental to a national change in political administrations, there is no record evidence to 
support that assertion and this Court is unwilling to draw such a conclusion upon the present record, particularly 
in light of the timing of the agencies' earlier objections -- some of which were strenuously raised by EPA and 
FWS after the change in administrations took place in early 2001. 
  

 [*39]  

Third, the rush to finalize the permitting decision also may have compromised the analysis and scientific review 
that is vital to this type of endeavor, particularly as to the determination of an environmental baseline against which to 
measure impacts regarding groundwater seepage, and also as to the study of potential contamination of the Aquifer. One 
interagency group's report makes several references to the compressed time schedule in which it was required to per-
form its analysis as to alternative scenarios for the mining, noting that very little empirical data was able to be accessed 
and analyzed. n27 The Corps' rush to issue the EIS (in order to be able to meet the September 30, 2000, permit deadline 
imposed by the Florida Legislature) may explain the notable absence of updated relevant scientific analyses. For exam-
ple, of the 38 scientific references cited in the EIS, nearly half (sixteen) were at least twenty years old by the time that 
the EIS was issued, and only one had been published within the past five years. AR614 at 106. n28 Also, the Federal 
Defendants admit that they did not engage in formal consultation according to the ESA as to any species, despite the 
confirmed [*40]  presence of the endangered wood stork in the Lake Belt. Most importantly, Miami-Dade County, 
through its Department of Environmental Resources Management (DERM), raised strong objections to the mining and 
began the process of reviewing its wellfield protections (which prohibit mining within a certain distance from the well-
heads in the Lake Belt area), and updating its wellfield protection ordinance, Chapter 24-12.1, Code of Miami-Dade 
County, to ensure that the setbacks were sufficient to accommodate the increased risks presented by the additional min-
ing, AR1028 at 54, but the permits were issued before the County completed its study, and without the Corps conduct-
ing its own study. n29 The County's request for a public hearing, submitted in July 2000, AR654, was not even re-
sponded to until it was denied by the Corps in April 2002, AR1023. This failure by the Corps to adequately consider 
relevant factors mandates a remand to the agency for further deliberations. 

 

n27 "Data pertaining to hydrology, water quality, and engineering models, while considered valuable, were 
impossible to develop given the [short] three month schedule." AR614 at 841. 

 [*41]  
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n28 The reports contained in the Appendices of the EIS (issued in June 2000) were of more recent vintage, 
although they did not necessarily rely on more recent data. For example, Appendix A, "Hydrologic Analysis of 
Limestone Mining South of Tamiami Trail Between Krome Avenue and the L-31N Canal," submitted to the 
Lake Belt Advisory Team to the South Florida Ecosystem Restoration Working Group, April 24, 1997, on be-
half of Kendall Properties and Investments, by private consultants MacVicar, Federico & Lamb, Inc. The report 
was updated in February 1998, see AR614 at 244, and was based upon an October 1997 Lake Belt Model devel-
oped by SFWMD (which used June 1 to Nov. 30, 1969, for "wet condition" and Jan. 1 to May 31, 1989 as "dry 
condition"). 

n29 It may be that the preliminary tests conducted as part of the initial review indicate no negative impact as 
of yet, as has been suggested by the recently submitted Memorandum for Record, see Federal Defendants' No-
tice of Filing, dated September 27, 2005, but this Court must find in the administrative record sufficient guaran-
tees that the agency examined the long-term impacts of mining on top of the Aquifer, regardless of any subse-
quent short-term testing results. To require anything less would indicate that this Court had ignored the public 
interest protected by the CWA or had allowed the Corps to do so. 
  

 [*42]  

Perhaps most significantly, the record does not reveal sufficient support for the Corps' decision that there were no 
practicable alternatives to mining, nor have the briefs submitted by the parties satisfied the Court's concern on this point. 
The regulations implementing the CWA, found at 40 C.F.R. 230.10, prohibit the issuance of a dredge and fill (into wet-
lands) permit if, inter alia, practicable alternatives exist. An alternative is "practicable" if it is "available and capable of 
being done after taking into consideration cost, existing technology and logistics in light of overall project purposes." 40 
C.F.R. 230.10(a)(2). There is a rebuttable presumption that practicable and environmentally preferable alternatives exist 
if the activity being proposed "does not require access or proximity to or siting within the special aquatic site in question 
to fulfill its basic purpose (i.e., is not water dependent')." 40 C.F.R. 230.10(a)(3). In this case the Corps admittedly 
failed to make the presumption that a practicable and environmentally preferable alternative existed. n30 The Corps 
disregarded this regulatorily [*43]  mandated presumption because it determined that the proposed mining was water-
dependent since the applicants had requested to mine in these specific wetlands; but this circuitous reasoning is im-
proper. If the Corps had made the proper presumption, the miners would have been required to overcome the presump-
tion by proving convincingly either that there were no practicable alternatives or that other alternatives, e.g., mining in 
other locations in South Florida, northern Florida, Alabama, etc., would have a more adverse impact on the environ-
ment. The Court has reviewed in detail the 1999 report of Paul Larsen, which was submitted on behalf of the mining 
industry, and upon which the Corps based its entire analysis of practicable alternatives. n31 After reviewing that report, 
the Court does not find record evidence to overcome the presumption that should have been applied by the Corps. n32 
That is, my reading of the 1999 report and the Corps' discussion thereof, is that there appear to be practicable alterna-
tives to mining in the Lake Belt; thus, if the Corps had not failed to apply the presumption that is mandated in the CWA 
regulations, such alternatives would have been investigated [*44]  more rigorously and, perhaps, determined to be prac-
ticable and environmentally preferable. 

 

n30 "In this case, the proposed activity is the extraction of particular mineral resources located in particular 
wetlands. It would be meaningless to state that this activity could be carried out elsewhere. Thus, the Corps 
properly did not apply a presumption that practicable alternatives were available." Federal Defendants' Reply, 
Docket Entry # 42, at 16. 

n31 See "Analysis of the Practicability' of Non-Lake Belt Alternative Sources to Supply Florida's Demand 
for Basic Construction Materials." AR583 (also included with EIS as Appendix I, AR614 at 923). 

n32 It bears mention that the information in this report should have been tested independently and rigor-
ously by the Corps, since it was commissioned by an interested party in the permitting process. Indeed, the re-
port's author, Mr. Larsen, was hired by a party whose interests would have been in direct (financial) conflict 
with a recommendation that mining be relocated from the Lake Belt. 
  

 [*45]  

While the Corps refers to its duties under the environmental laws throughout the decision documents, it also has 
stated that it must "weigh the rights the property owners have to use their property, the public need for material to con-
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struct houses, roads, schools, and other infrastructure, and potential ecological and economic impacts of [relocating 
mining to other locations]." AR637. Shifting the focus to the situation it inherited, and apparently attempting to argue 
that prior land use approvals for mining in or near the Lake Belt area left the Corps with little choice but to approve 
continued mining, the Corps notes that "decisions by the State of Florida, by Miami-Dade County and by other agencies 
contributed to the original decision by the landowners to locate their mining in this area." Id. The record, taken as a 
whole, reveals that the weight given by the Corps to the above concerns was such that it overwhelmed the significant 
environmental factors, regarding the adverse impact of the mining in the Lake Belt, that should have been given greater 
weight. 

To summarize, my specific concerns regarding the Corps' determination that the mining required siting in these 
wetlands, [*46]  and the agency's consequent failure to presume that a practicable (and environmentally preferable) al-
ternative existed, compel my conclusion that this case must be remanded to the agency for further analysis. The other 
issues identified above, e.g., the failure to conduct formal consultation under the ESA, the lack of disclosure of impor-
tant information to the public, the rush to grant the permits before the County completed its wellfield protection studies, 
etc., offer additional support for the Court's conclusion, as will be explained in more detail below. The Court has pro-
vided this rather lengthy introduction to assist the parties, and now turns to an expanded analysis of the points summa-
rized above. 
  
II. THE FACTS  n33 
 

n33 This is a summary of facts found in the administrative record and which essentially are undisputed. The 
Court has taken notice of items of factual interest in opinions by other courts (particularly the takings decision 
reported at Florida Rock Industries. Inc. v. U.S., 791 F.2d 893 (Fed. Cir. 1986), which was included in the 
Corps' administrative record, AR9), and has referenced selected outside sources but only to the extent that such 
information provides a general context for the review of the administrative record presently before the Court. 
  

 [*47]  

Southeastern Florida's miles of densely populated oceanfront are matched in significance by thousands of acres of 
wetlands lying several miles to the west of the coastal urban areas. The wetlands are part of the Everglades ecosystem, 
stretching south from Lake Okeechobee to the Florida Keys, which has received international attention not only because 
of its ecological uniqueness, but also because of an unprecedented multi-billion dollar restoration program initiated in 
the past several years. n34 Restoration of the ecosystem is required because of the harmful effects resulting from dec-
ades of development in the area, n35 spurred in part by the Corps' own Central and Southern Florida (C&SF) Project, 
which provided, among other benefits, flood control for the coastal areas, thus allowing for their extensive urban devel-
opment. n36 The C&SF Project Comprehensive Review Study ("Restudy"), authorized by Congress in the 1992 Water 
Resources Development Act (WRDA) with specific guidance provided in Section 528 of the 1996 WRDA, AR1152, 
examined the entire ecosystem and lead to the creation of the Comprehensive Everglades Restoration Program (CERP). 
The CERP study area, encompassing 18,000 [*48]  square miles, includes 66,400 acres of marshes, reservoirs and re-
charge areas in Palm Beach, Broward, and Dade Counties, described as the East Coast Buffer, along with Water Con-
servation Areas (WCAs) to the west, i.e., constructed marshes designed to hold surface water for multiple purposes, 
including flood control, groundwater recharge, and fish and wildlife enhancement. n37 The CERP is designed to pro-
vide an environmental buffer to the Everglades, seepage reduction for the water conservation areas, water supply bene-
fits through groundwater recharge, and the enhancement of thousands of acres of wetlands that once comprised the Ev-
erglades. AR618 at 226. Presumably this program will lead to greater health for the multiple species which utilize these 
wetlands, including the endangered wood stork and threatened American alligator, both of which have been observed in 
the Lake Belt area. AR614 at 40-50, 672, 688-96. It should be noted that the CERP is only a study or policy document 
and does not itself authorize any projects, but rather recommends projects. Federal Defendants' Reply brief, Docket En-
try # 42, at 9. 

 

n34 The federal government has declared "strong support" for the 30-year, multi-billion dollar Comprehen-
sive Everglades Restoration Plan (CERP), described as "the most comprehensive and ambitious ecosystem resto-
ration project ever undertaken in the United States." White House Press Release, January 9, 2002, available at: 
http://www.whitehouse.gov/news/releases/2002/01/20020109-3.html. The estimated cost of the first phase of 
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CERP is $ 7.8 billion. AR1152 ("Final Integrated Feasibility Report and Programmatic Environmental Impact 
Statement, Central and Southern Florida Project Comprehensive Review Study, April 1999, page vii). 

 [*49]  
 
  

n35 For example, multiple species have been negatively affected because of changes in the natural water 
patterns and the loss of almost half of the historic Everglades. "Animals living in the Everglades would read' the 
water patterns, and know' where to go to find the food and water that they needed for successful reproduction 
and survival under a range of natural conditions. It was the combination of connectivity and space that created 
the range of habitats needed for the diversity of plants and animals. . . . Wading birds, perhaps more than any 
other animal, assess the quality of habitats over the entire basin of south Florida wetlands, before making deci-
sions' about where and when, or even whether, to nest." AR1152, page iii, xi-xii. 

n36 "The C&SF Project, which was first authorized by Congress in 1948, is a multi-purpose project that 
provides flood control; water supply for municipal, industrial, and agricultural uses; prevention of saltwater in-
trusion; water supply for Everglades National Park; and protection of fish and wildlife resources throughout the 
study area. The primary system includes about 1,000 miles each of levees and canals, 150 water control struc-
tures, and 16 major pump stations." AR1152 at page 1-10. Historically, water flowed generally to the southwest 
and contributed to surface and groundwater flows in the Everglades. After the C&SF project, flood control and 
water delivery were reconfigured to serve the urban needs of South Florida, and excess rainfall that used to flow 
west now flows east toward the ocean. The levees, canals, and water control structures "fundamentally altered 
the hydrology of the Everglades, changing the natural sheet flow of ground and surface water." South Florida 
Water Management Dist. v. Miccosukee Tribe of Indians, 541 U.S. 95, 100 (2004). 

 [*50]  
 
  

n37 The WCAs consist of surface water management impoundments, covering 1,372 square miles, with a 
combined water storage capacity of 1.8 million acre-feet, acting as long hydroperiod sawgrass marshes which 
store and convey freshwater for groundwater recharge and reduction of hurricane-induced wind tides, in addition 
to those uses mentioned above. AR618 at 388. 
  

All of these restoration efforts are particularly important to the health of the Biscayne Aquifer, an underground 
freshwater reservoir lying beneath most of Miami-Dade County and the primary source of drinking water for South 
Florida. AR1028 at 4. In October 1979 EPA officially designated the Biscayne Aquifer to be the sole or principal source 
of drinking water for all municipal water systems [in southeast Florida]." AR1176. The Aquifer, made of limestone-
bearing materials such as shells, coral, and sand, begins beneath the wetland soils and extends to a depth of approxi-
mately 100 feet. AR614 at 27, AR1028 at 5. Miami-Dade County has taken steps to study and protect the quality of this 
important freshwater source, n38 and operates several [*51]  public wells in an area known as the Northwest Wellfield, 
which is described as "the largest drinking water wellfield in the State." AR617 at 5. n39 The fifteen wells located in the 
Northwest Wellfield collectively draw water up from the Aquifer to supply 40% of the County's drinking water. n40 
AR617 at 5, AR1028 at 5. One of the County's most important concerns is that the Aquifer not be subject to reclassifi-
cation as "groundwater under direct influence" of surface water-as such a reclassification (from the present classifica-
tion as "groundwater") n41 would require a costly modification of the County's regional water treatment facilities. 
AR1175. n42 Such modifications would be required in order to control the spread of disease-causing bacteria and other 
pathogens. n43 

 

n38 In 1985 the Dade Wellfield Protection Study Group, established by the Dade County Commission, pro-
duced a report on the topic, and designated protection zones around the wellfields. The County issued a report 
on August 16, 2000, as part of its ongoing efforts to verify whether the existing setbacks restricting mining from 
areas near the wellfield were enough to avoid risks of contamination. AR1175. 

 [*52]  
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n39 Another County wellfield, the West Wellfield, is located immediately east of the mining occurring 
south of Tamiami Trail. AR1028 at 53. The Court has addressed the wellfield contamination risks only as to the 
Northwest Wellfield, but this does not indicate that mining poses no risks to the West Wellfield. 

n40 "The Northwest Wellfield is a major uncontaminated source of municipal drinking water for Miami-
Dade County, Florida. The wellfield consists of fifteen wells that supply a current demand of 150 million gal-
lons per day (MGD) and a planned future capacity of 225 MGD. . . . The South Florida Rockmining Coalition is 
proposing to mine 8,400 additional acres, totaling almost 20,000 acres eventually mined out in the Lake Belt 
area. This would leave most of the Northwest Wellfield occupied by open water." AR1175 (technical report pre-
pared by DERM, August 16, 2000). 

n41 "The surface water treatment rule promulgated in 1989 by EPA requires that public water supplies de-
rived from groundwater under the direct influence of surface water' (GWUDI) receive the same treatment as wa-
ter supplies derived directly from surface water." AR1175 (technical report prepared by DERM, August 16, 
2000). 

 [*53]  
 
  

n42 Upgrading the water treatment plants to treat for disease-causing organisms would cost approximately $ 
250,000,000. AR654. 

n43 "Microorganisms that during their life cycle form spores, cysts, or oocysts . . . can survive for long pe-
riods in the environment and can be very resistant to conventional treatment practices at drinking water facilities. 
Giardia, Cryptosporidium, and relatives such as Cyclospora and Microsporidium can survive for months in some 
water environments. Cryptosporidium can survive greater than six months in some water environments and is 
also resistant to conventional chlorination. Additionally, there are other pathogens emerging as a concern to mu-
nicipal drinking water supplies. One such pathogen is a bacteria, Mycobacterium avium, which is also chlorine 
resistant and, unlike Giardia and Cryptosporidium which need a host to reproduce, regrows in the environment." 
AR1175 at p.37 (DERM technical report, cites omitted). 
  

The "Lake Belt" n44 area includes 57,515 acres, or 90 square miles, AR1028 at 4, of "ecologically pristine, de-
graded, and developed areas" of wetlands, [*54]  AR614 at 382, which form the northwestern edge of Miami-Dade 
County and border the eastern edge of Everglades National Park (ENP) and Water Conservation Area 3B (WCA3B). 
n45 See map, Appendix A to this opinion, AR614 at 16. The entire Lake Belt area is within the "Lower East Coast" 
region of the Restudy, see AR1152; CERP plans for the area include conversion of two quarry pits into reservoirs 
ringed with subterranean seepage barriers to protect the underlying Aquifer. n46 The Northwest Wellfield is located in 
the Lake Belt (toward its eastern border). 

 

n44 The Sierra Club (one of the Plaintiffs herein) objected "to the euphemism of a so-called Lake Belt 
Plan'" and complained about the use of the attractive term "when what is actually being evaluated is an immense 
system of quarry pits that cause considerable adverse ecological effects and provide minimal, if any, ecological 
values." FAR80. To be consistent with the administrative record, the Court has used the term "Lake Belt" 
throughout this order, but expresses no opinion as to whether the term accurately describes the oddly linear and 
deep water-filled pits, visible in photographs in the record, that remain after the wetlands are destroyed by min-
ing. 

 [*55]  
 
  

n45 "The area is generally bounded by Krome Avenue to the west, the Florida Turnpike to the east, the Mi-
ami-Dade/Broward County line to the north, and Kendall Drive to the south." AR1028 at 2. It also is reported 
that the Urban Development Boundary (UDB) forms the eastern boundary of the Lake Belt. AR610 at 22. 

n46 "Two limestone quarries in northern Miami-Dade County will be converted to water storage reservoirs 
to supply Florida Bay, the Everglades, Biscayne Bay and Miami-Dade County residents with water. The 11,000-
acre area will be ringed with an seepage barriers [sic] to ensure that stored water does not leak or adjacent 
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groundwater does not seep into the area. . . . This feature includes canals, pumps, water control structures, and 
an in-ground storage reservoir with a total capacity of approximately 90,000 acre-feet located in Miami-Dade 
County. The initial design of the reservoir assumed 4,500 acres with the water level fluctuating from ground 
level to 20 feet below grade. A subterranean seepage barrier will be constructed around the perimeter to enable 
drawdown during dry periods, to prevent seepage losses, and to prevent water quality impact due to the high 
transmissivity of the Biscayne Aquifer in the area. The reservoir will be located within an area proposed for rock 
mining. . . . The purpose of this feature is to capture and store a portion of the stormwater runoff from [nearby 
canals] and to provide water deliveries to Biscayne Bay to aid in meeting salinity targets." AR1152 at ix, 9-19, 
9-20. 
  

 [*56]  

Mining in the Lake Belt area has been ongoing since the 1950s n47 and, as a result, approximately 5,000 acres of 
quarry pits already existed at the time the ROD was issued in 2002, i.e., approximately 10% of the Lake Belt area al-
ready was a quarry pit. AR1028 at 58. Indeed, rock mining and agricultural use already had altered approximately 30% 
(i.e., approx. 17,254.5 acres) of the Lake Belt, primarily affecting the wetlands lying to the east of the Dade-Broward 
Levee, as well as those wetlands south of Tamiami Trail, i.e., closest to the border of Everglades National Park. In the 
remaining unaltered 70% of the area, the invasive and destructive melaleuca plant is expanding rapidly in a westerly 
direction, AR1028 at 4, due -- at least in part -- to the actions of the mining industry itself over the past decades. 

 

n47 "Companies have acquired property and mined limerock from open-pit quarries in the area now known 
as the Lake Belt since the 1950s under Miami-Dade County zoning and wetland permitting regulations." 
AR1028 at 35. "Rinker has purchased or leased thousands of acres of property in the Lake Belt area. Most of 
Rinker's property has been owned for many years. . . . Rinker's flagship operation is the FEC Quarry. This 
quarry has been in continuous operation since the early 1970s and is the largest aggregate quarry (by volume) in 
the United States -- producing approximately 13 million tons of finished aggregate annually. . . . The FEC 
quarry also has a concrete pipe plant, a concrete redi-mix plant and a concrete block manufacturing plant. . . . 
The SCL quarry was opened in 1958 by LeHigh Cement and was purchased by Rinker in 1976. Since Rinker's 
purchase, SCL has been in continuous operation -- the Miami Cement Mill operates 24 hours a day, seven days a 
week. . . . Rinker is also the operator of the Kendall Krome quarry. This quarry excavated limestone for the pro-
duction of Portland cement from the 1950s until the late 1970s. While cement is no longer produced at Krome, 
the aggregate portion of the operation continues. . . ." See Affidavit of Rinker President, Exh. 1 to Docket Entry 
# 34. 
  

 [*57]  

Melaleuca, which has been declared a Federal Noxious Weed and a Florida Prohibited Aquatic Plant, negatively af-
fects wetland functions and "threaten[s] the core of the Everglades ecosystem." AR614 at 39-40, 382-83, 419. n48 Rock 
mining (and construction of required roads and large work pad areas) is one of the "abiotic factors that have influenced 
the current distribution of the cover types [including melaleuca] in the Lakebelt Region," AR614 at 38-39, 383. This 
unnatural activity has shortened hydroperiods and disrupted surface water sheet flows, resulting in "the alteration of the 
historical long hydroperiod wetlands to shorter hydroperiod prairies, causing shifts in vegetative species composition 
and species richness." Id. "Since its introduction into South Florida in 1906, Melaleuca has become established in areas 
that were historically wetlands, especially those stressed by reduced hydroperiods." AR614 at 39. n49 

 

n48 The Court observes the irony that melaleuca originally was believed to be a benefit to the South Florida 
environment. Melaleuca was "introduced into Florida from Australia in 1908, and again in 1912, by private en-
trepreneurs hoping to utilize the extraordinarily high evapotranspiration rate of the tree to dry up swamp land, 
and at the same time produce commercial wood or timber." AR204 at 21-22 (this report is a discredited report 
which was submitted to the United States Bureau of Mines; the report cites a personal conversation with DERM 
staff in 1993 as the source of the information about melaleuca, cited here solely for the observation above). 

 [*58]  
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n49 Interestingly, the mining industry has argued, and the Corps has agreed, that the melaleuca-infested 
character of portions of the Lake Belt wetlands justifies their further degradation -- indeed, destruction -- by 
mining. AR614 at 383, 420. "The majority of this [mining] impact would occur to melaleuca infested wetlands, 
which would have a positive benefit of removing a potential seed source of this highly invasive exotic species." 
AR614 at 83. "The 41,000 acres mining area [referencing a longer term mining plan] is virtually all a seriously 
degraded wetland." AR22 at 5. It seems unusual that an industry's permission to engage in further environmental 
destruction is partially derived from the destruction already attributable, at least in part, to that industry's prior 
actions. 
  

Mining not only has caused a greater infestation of the exotic melaleuca, but also "has created extensive areas of 
deep water habitat, which do not naturally occur in southern Florida." AR614 at 39, 383. The mining industry claims 
that these lakes will be of recreational benefit and, moreover, that the lakes actually [*59]  prevent the further spread of 
melaleuca -- but the recreational benefits will be limited and the claim of melaleuca control is disputed. n50 In addition, 
the lakes are of questionable environmental value; for example, the presence of the lakes increases the seepage of pre-
cious groundwater from other Everglades wetlands. n51 The deep lakes are particularly problematic when located in 
proximity to the L-31N Levee/Canal which lies near the border of ENP, to the south of Tamiami Trail. n52 The L-31N 
"cuts through an area of extremely high groundwater flow, most of which originates from [the Park]. . . . The key to 
improving water conditions in . . ., especially for the Everglades, is controlling the seepage quantities now leaving the 
Park in a way that both minimizes the total amount of flow and returns as much of this flow as possible to the Park. . . . 
The quarries . . . do result in an increase in groundwater flow to the east [i.e., away from the Park]." AR614 at 230, 241, 
and Appendix A. For example, studies suggest that mining the entire Krome Quarry tract (Kendall Properties, closest to 
the ENP boundary), when compared to mining only the previously permitted lakes, may cause [*60]  as much as an 
11% increase (i.e., an additional 3 cubic feet per second per foot (cfs)) in seepage from the Park during the dry season, 
AR614 at 244; the Pennsuco also may be affected, with an average reduction of 35 days in the length of its hydroperiod 
as compared to the situation of mining only the permitted lakes in the area, AR614 at 244. n53 

 

n50 An internal NPS document is illuminating: 
 

  
The argument that the creation of deep lakes would help diminish the threat of melaleuca flies in 
the face of a decade of successful battles against melaleuca. Land managers have been using best 
management practices advocated by the Florida Exotic Pest Plan Council's "Management Plan for 
Melaleuca in Florida". Rock-mining is not one of those practices. Conventional integrated pest 
management actions (a combination of mechanical, chemical, and biological control measures) is 
proving very effective in reducing the establishment and distribution of melaleuca. Unlike rock-
mining, these accepted control activities do not result in the irreversible loss of wetlands, but in 
their recovery. Native wetlands can be reclaimed from melaleuca infested wetlands; we have seen 
this within the [Everglades National Park] and elsewhere. Furthermore, melaleuca infested areas, 
while floristically poorer than natural marshes and prairies, do have ecological value because they 
are still wetland communities and support plants and wildlife. 

 
  
SAR1336 at 2386. Although this document appears in the SAR, it reportedly was before the Corps as early as 
August 18, 2000, but was omitted from AR666 when the record was produced, see SAR1336. Another docu-
ment omitted from AR666 noted that "Melaleuca will invade those [shelves around the quarry pits] just as it 
does in any wetland community in southern Florida. . . ." SAR1336 at 2472. 

 [*61]  
 
  

n51 The mining industry has expressed concern that the Lake Belt area not be confused with the broader 
Everglades -- asserting that the Lake Belt is no longer part of the Everglades ecosystem. "We have to make cer-
tain there are no misconceptions related to Everglades issues. The area East of Krome Avenue and the L-31 Ca-
nal used to be part of the Everglades but was hydrologically cut off by the [C&SF] project in the early 1950's. 
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Historical drainage used to be toward the west into Shark River Slough by sheet flow and ground water flow. 
Now drainage is reversed." AR19 at 7. "The Lake Belt area is located in former Everglades wetlands." AR22 at 
8. The area "was severed from the Everglades in the 1950s." Intervening Defendants' Reply brief, Docket Entry 
# 44, at p.3. These arguments are not addressed herein, as the Federal Defendants admit that the wetlands at is-
sue are "Everglades wetlands." AR1028 at 2; Federal Defendants' Memorandum, Docket Entry # 33 at 7. 

n52 ENP noted that the mining was proposed to be as close as 1,000 ft to the L-31N levee, which would di-
rectly impact the hydrologic conditions in the adjacent marshes of ENP, and that "mining has never been permit-
ted this close to a primary water supply conveyance canal, such as L-31N." AR825. Mining in the first ten years 
is permitted as close as 1,000 ft from the L-31 canal. AR825, AR977. 
  

 [*62]  

It is beyond question that limestone is a valuable product of the environment, and the record suggests that a good 
quality and quantity of limestone exists under the Lake Belt wetlands and other areas of Miami-Dade County. n54 
 

  
The limestone rock resource found in the Lake Belt Area is of high quality. The resource is an important 
public resource needed for the continued growth and prosperity of the State of Florida. This was recog-
nized by the State Legislature. . . . Rock in the Lake Belt is one of the few deposits in the State that meets 
Department of Transportation requirement [sic] for hardness and chemical content. Rock from the Lake 
Belt supplies much of Dade County and 40 percent of the State's rock, sand and cement for concrete, as-
phalt and road base [see EIS, Appendix I]. As other mining areas in the State are depleted, the Lake Belt 
Area is expected to supply a greater percent of the State's rock in the future. 

 
 AR1028 at 82. n55 The mining industry also has attempted to establish that Lake Belt limestone is of particular impor-
tance to the entire State. "That Florida has extremely limited resources of construction grade rock is demonstrated by 
the fact that [*63]  this expensive-to-transport material was used to build Cape Kennedy and Disneyworld [sic], both 
more than 150 miles north of Dade County." AR209 at 1-2. n56 
 

n53 Similarly, seepage from WCA-3B toward the west might increase 5% (16 cfs) during wet periods and 
4% (9cfs) during dry periods when compared to mining only the permitted lakes. AR614 at 244. 

n54 "The Dade County deposit spreads under the urban areas and out into the wetlands of the water conser-
vation areas. . . . Mining is incompatible with urban land uses (it is very heavy industry) and also incompatible 
with the high quality wetlands of the conservation areas. The narrow strip of mining lands is classified as a wet-
land but this wetland has been seriously degraded by drainage and by infestation by Melaleuca, an exotic tree 
species imported from Australia in about 1900. . . ." AR22 at 4 ("The South Florida Limestone Mining Coalition 
Year 2050 Fresh Water Lake Belt Plan," issued June 15, 1992). "The 20,000 acres of deep mining included in 
the Lake Belt Plan would take approximately 60 years to complete at the rate of 300 to 400 acres per year. The 
project should thus be complete in the year 2050." AR22 at 7. 

 [*64]  
 
  

n55 The argument that Lake Belt rock is one of the only rock types to be approved by the Department of 
Transportation ("DOT"), and thus mining must continue, is specious. Indeed, the DOT's "Standard Specifica-
tions for Road and Bridge Construction, Edition of 1986," provide that "limerock of either Miami or Ocala for-
mation may be used." AR19 at 27. Moreover, Plaintiffs note that the mining industry actively engages with state 
officials to define what rock should be used. "The Lake Belt miners have successfully lobbied the FDOT to in-
corporate the Dade County limerock specifications into the FDOT roadbed material standards." 
AR549/FAR123. 

n56 There is nothing in the record to support these broad and impressive statements by Paul Larsen regard-
ing Disney World and Cape Canaveral/Kennedy Space Center except one handwritten note, which seems simply 
to report the amount of concrete required to build a particular hotel. "Dolphin Hotel, 45,000 cy of concrete 
which required about 40,000 T. of aggregates. Disney does not like to give out this kind of information -- picture 
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is hard to find." AR19 at 93. The Corps included Larsen's report in the EIS, as Appendix I, AR614 at 934, ap-
parently adopting his statement therein that "both Disneyworld and Cape Kennedy [sic] were constructed from 
Lake Belt Rock." 
  

 [*65]  

In addition to the existing quarry pits, agricultural uses, and melaleuca-infested areas, the Lake Belt also includes 
an area of relatively undisturbed wetlands, i.e., wet prairies of high functional value, n57 described as the Pennsuco n58 
wetlands and comprising approximately 13,000 acres located west of the Dade-Broward Levee and north of Tamiami 
Trail. AR618 at 226, AR1028 at 4. Mining companies own a total of 46% of the Lake Belt, governments own 19%, and 
the other 35% is owned by private landowners. n59 Some of the mining companies own land in the Pennsuco, and the 
ROD reports that such property (approximately 9% of the miners' total land in the Lake Belt) will be sold for wetland 
restoration. AR1028 at 58. n60 Approximately 331.5 acres (of non-Pennsuco wetlands) are planned to be mined in each 
of the first ten years -- including some mining that was authorized under the previous permits. AR1028 at 116. (That 
totals only 3,315 acres of mining, but the ROD permits describe 5,409 acres of mining.) 

 

n57 The Corps employs a detailed method for determining the relative value of wetlands. The 1987 Corps 
of Engineers Wetlands Delineation manual, reprinted in Margaret N. Strand, Wetlands Deskbook (2d ed. 1997), 
is used by both the Corps and EPA, see Interagency Memorandum of Agreement Concerning Wetlands Deter-
minations, effective January 6, 1994, reprinted in Margaret N. Strand, Wetlands Deskbook (2d ed. 1997). In 
1997, the Corps introduced the "hydrogeomorphic" (HGM) method of functional assessment of wetlands, which 
focuses on "the wetland's position in the landscape, its water source, and the flow and fluctuation of water once 
it is in the wetland." Linda A. Malone, Environmental Regulation of Land Use, §  4:5, at 4-8.1 (Supp. 2005). 

 [*66]  
 
  

n58 The Pennsuco Wetlands are named after the Pennsylvania Sugar Co. See Michael Grunwald, "Between 
Rock and a Hard Place," Washington Post, June 24, 2002, at A-1. 

n59 There are approximately 1,800 non-mining landowners, and this property is predominantly vacant or 
used for agriculture or rural residences. AR1028 at 5, AR617. 

n60 It is unclear what price will be paid (even the question of which "appraised value" will be used), or by 
which governmental entity, to purchase this property from the miners, nor is it clear whether or how this transac-
tion factors into the mitigation plan, if at all; nor is the arrangement binding. AR1028 at 70. 
  

To frame the issues in this case, it is important to have a basic understanding of the mining activities that are occur-
ring as a result of these contested permits. "Rockmining is a heavy construction operation. It involves blasting, heavy 
equipment operations such as draglines and dozers, walking and driving over harsh terrain, involvement with rock 
crushing heavy equipment with long conveyor belts, driving heavily loaded trucks and other hazardous [*67]  type ac-
tivities." AR1028 at 82. n61 "Heavy trucks transporting the rock to railroad loading sites add to the heavy traffic con-
gestion," AR1028 at 82, and "approximately 2,000 trucks serve the local market in Dade and Broward counties. . . ." 
AR19 at 9. n62 "Mining . . . involves unavoidable noise and certain amounts of dust." AR19 at 5. The soil removed 
prior to blasting "is predominantly organic muck typical of [drained] Everglades marsh. . . . [which] overlies limestone 
bedrock." n63 AR1028 at 56. "The rock is excavated down to a depth of 80 feet [and after] excavation, muck is placed 
back on the 100-foot-wide limestone shelf. . . . Upon completion of the mining activities, there is a total conversion of 
the physical substrate from a wetland to a deep lake with a 100-foot littoral shelf along its perimeter." AR1028 at 56.64 
The "deep lakes" or quarry pits, which are between 60 -- 80 feet deep, fill with water seeping in from the Biscayne Aq-
uifer -- with which the pits interact directly -- and are added to by rainfall. 

 

n61 The use of a "dragline" in limestone mining has been described as follows: "the mode of mining. . . . is 
to place a mechanism, called a dragline,' on solid ground, remove the muck overlay, dump it temporarily on the 
ground, remove the limestone thus made accessible with aid of blasting as necessary, dump some of the previ-
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ously removed limestone or muck into the hole to make a solid foundation to which the dragline' can be moved, 
and commence another phase." Florida Rock Industries, Inc. v. U.S., 791 F.2d 893, 895 (Fed. Cir. 1986). 

 [*68]  
 
  

n62 The Florida Department of Transportation submitted comments in response to the EIS, raising concerns 
about impaired traffic mobility issues caused by the increased truck and train traffic originating from the mining 
areas. AR657. 

n63 "Mined material comes from the Miami Oolite formation, which underlies almost the entire county. The 
formation is about 40 ft. thick and dips very gently toward the east. The Miami-Dade County limestone area is 
situated over a wedge of the Miami Oolite that thickens from a feather-edge along Everglades National Park 
eastward toward the western suburbs of the city of Miami." AR204 at 18 (discredited Bureau of Mines report -- 
cited here for limited purpose of describing background geological conditions). 

n64 Clearly, there is much more involved in the mining process than described above, including the steps 
taken by the mining industry to protect the surrounding area, the construction of an infrastructure to permit ac-
cess to the area by the trucks and subsequent travel to railroads or other departure points, etc. The Court simply 
offers this brief overview of the process as context for the substantive issues addressed in this opinion -- indeed, 
the specifics of the mining industry, beyond what is described in the administrative record, are of no relevance to 
this Court's determination. 
  

 [*69]  

The mining companies sell the limestone rock and several related products, and at least two of the companies 
manufacture cement from the rock. The miners claim to need a 50 year plan to provide the certainty that they need to 
continue in business, AR610 at p.8, n65 because of the "enormous capitol [sic] expenditure required by this industry." 
AR19 at 9. They also assert that they expect permits to continue to be issued for mining. 
 

  
The nature of the industry demands that considerable capital investments be made in heavy equipment 
and processing plants. These investments often have depreciation schedules greater than the length of a 
typical Permit. The industry recognizes that Corps permits have expiration dates, and, barring a change 
in the Clean Water Act, there is an expectation of continued permitting. This is not to say the permits 
cannot be allowed to expire or revoked, but that the basis for the permit termination should be based on 
new information on environmental or other impacts that indicate mining would be contrary to the public 
interest or be illegal under other laws. 

 
  
AR1028 at 36. n66 
 

n65 The 50-year footprint reflects the industry's expectations of the quantity of rock the public will buy. 
AR1028 at 39. 

 [*70]  
 
  

n66 "[Processing plants, cement mills] cannot be moved. . . . Total capitol [sic] investment in this industry is 
in the ball park' of 800 million dollars. A ball park' value for roughly 20,000 Acres of land is 200 to 300 million 
dollars. Thus, the Dade County Industry is easily a billion dollar industry."  AR19 at 9 (emphasis in origi-
nal). The Court finds no independent support for this statement in the record and doubts that it would not stand 
under any level of scrutiny of the corresponding data. 
  

While mining occurred freely in the 1950s and 1960s, the regulatory environment changed significantly in the late 
1970s. n67 The United States, acting through the Corps, began requiring permits under the CWA for mining activities 
being conducted in wetlands. n68 The County also, in 1975, produced its first Comprehensive Master Plan, n69 which, 
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according to the mining industry, "recognized and approved the ongoing mining industry in the Lake Belt Area." 
AR610 at 22. According to the County's land use report prepared for inclusion in the EIS, rock mining is an allowable 
use in "general [*71]  use" or "agricultural" zoning categories, AR614 at 59, which exist throughout most of the Lake 
Belt -- with the notable exception of the Pennsuco wetlands, which are designated for "Environmental Protection" (al-
though the area also includes some general use and agricultural zoning). AR614 at 62, 805 -- 823, Appendix E, Lake 
Belt Land Use Report. n70 

 

n67 "After passage of the Clean Water Act in 1972, the Corps began regulating the industry . . . [and] has 
issued a number of . . . permits . . . related to the mining." AR1028 at 35. The Corps has defended the current 
permits by referring to the fact that "both the state and Dade County have over the years either condoned or en-
couraged rock mining in this area." AR778. 

n68 Some of these permits were issued to the mining companies represented in this action. See, e.g., 
AR1028, Table G (Table showing some permits to these companies which appear to have been issued as early as 
the late 1970s). According to an EIS issued by the Corps in March 1983 regarding limestone mining in this area, 
the Corps received 43 applications in 1979-80 for Section 404 (Clean Water Act) permits for limestone mining 
in the four South Florida counties being studied at that time: Dade, Broward, Monroe, and Collier. The majority 
of the applications were for sites in the general vicinity of the area now known as the "Lake Belt." AR2, p. 11. 
That EIS evaluated three alternatives for the excavation and use of limestone in South Florida: maintain the 
status quo (i.e., mining could continue consistent with existing regulations -- no further regulations were re-
quired); eliminate mining in the subject wetlands; or permit mining only in selected areas based upon approved 
criteria. The ROD subsequently issued upon that EIS determined that the third alternative was preferable, as it 
would "insure all cultural, biological, chemical, and physical conditions in each area will be evaluated at the 
time of permit decision." AR3, p. 2. 

 [*72]  
 
  

n69 The County adopted a new Comprehensive Development Master Plan in 1988, see City Nat'l Bank of 
Miami v. United States, 33 Ct.Cl. 224, 225-26 (1995). 

n70 A full discussion of land use regulations, including the availability of exemptions or "unusual use" 
permits which might allow variances from established zoning or regulations, is beyond the scope of this opinion. 
  

The exercise of regulatory jurisdiction by the Corps over the actions of one limestone mining company (Florida 
Rock, an intervening defendant in the present action), resulted in the commencement of litigation in 1982 challenging 
the denial of mining permits as an uncompensated regulatory taking. That litigation, as previously noted, appears to 
have played an important role in the relationship that developed between the mining industry and the Corps -- as evi-
denced in the permitting process presently before this Court. Because of its importance, n71 and also because it repre-
sents a somewhat unusual interpretation of federal takings jurisprudence, the Court will address the Florida Rock case 
here in some detail.  [*73]   

 

n71 The case ultimately settled for $ 21 million in 2001, after a lengthy battle -- including two trips to the 
Federal Circuit (with reversals). 
  

At the commencement of the inverse condemnation action in the early 1980s, Florida rock conceded the legitimacy 
of the Corps' permitting decision, i.e., the denial of a permit for three years of mining on 98 acres wetlands. n72 In May 
1985, the Court of Claims held that denial of the mining permit constituted a taking, thereby rejecting the Government's 
suggestion that other uses for the property remained, and awarded $ 1,029,000 (i.e., $ 10,500 for each of the 98 acres, 
that had been purchased originally by 72 The property was located in the Pennsuco area of the Lake Belt. Florida Rock 
for $ 1,900/acre). n73 Florida Rock Industries, Inc. v. U.S., 8 Cl. Ct. 160 (1985) (then Chief Judge Kozinski). n74 The 
Federal Circuit reversed that decision. Although not disagreeing that a taking had occurred, the court noted that the 
Claims Court's written findings [*74]  -- which conflicted with that court's earlier oral announcement n75 -- that there 
was no threat of pollution to the wetlands related to the temporary turbidity caused by the mining, presented a potential 
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conflict with the Corps' right to exercise permitting authority and such conflict may have improperly influenced the tak-
ings determination. The court also noted that speculative future uses could be considered in the valuation of the property 
and that the fair market value, not the "use value formula," should be applied. Florida Rock Industries, Inc. v. U.S., 791 
F.2d 893 (Fed. Cir. 1986). n76 The Claims Court again, in July 1990, found a taking and reinstated the prior finding that 
the property was valued at $ 10,500 per acre. The court rejected the Government's evidence of comparable sales and, 
instead, relied on Florida Rock's demonstration that their property had suffered a 95% reduction in value because pur-
chasers who were knowledgeable about the wetland restrictions would not pay full price for the property. Florida Rock 
Industries, Inc. v. U.S., 21 Cl. Ct. 161 (1990). The Federal Circuit, in 1994, again reversed the decision and the valua-
tion [*75]  method -- criticizing the value placed on the property, and remanding for an analysis as to whether a taking 
actually had occurred, i.e., whether all economically beneficial use of the land had been denied. Florida Rock Industries, 
Inc. v. U.S., 18 F.3d 1560, 1562, 1564-67 (Fed. Cir. 1994). For a third time, the Claims Court, in 1999, found that there 
had been a taking, noting that Florida Rock bought land and started mining before the CWA dredge and fill permit sys-
tem was created, that mining was the only economically viable use of the property, that the property suffered a 73.1% 
decrease in value because of the permit denial, and that Florida Rock couldn't recoup its investment by selling the prop-
erty. Florida Rock Industries, Inc. v. U.S., 45 Fed. Cl. 21 (1999). n77 Shortly thereafter, the claims court also ruled that 
repeated applications for permits to mine the remaining 1,462 acres (of Florida Rock's total 1,560 acres) would be futile, 
such that Florida Rock should receive compensation for these acres as well. n78 The court certified its ruling for imme-
diate appeal to the Federal Circuit. Florida Rock Industries, Inc. v. U.S., 2000 U.S. Claims LEXIS 50 (2000). [*76]  
While the Government's appeal of that decision was pending n79 before the Federal Circuit, the parties reached a set-
tlement which dismissed the Claims Court judgment and the appeal. Law of Wetlands Regulation, pp. 10-15. The set-
tlement for $ 21 million bears little relation to the early pronouncement by Chief Judge Kozinski that compensation for 
the entire 1,560 acres parcel would be $ 10,580,000, plus interest. Florida Rock Industries, Inc. v. United States, 791 
F.2d 893, 895, 897 (Fed. Cir. 1986). Although there has been significant public opposition to this mining for the past 
several years, as demonstrated by the substantial number of objections lodged in the administrative record, the Florida 
Rock litigation was a powerful reminder of the financially costly consequences of the Corps' permitting decisions. n80 

 

n73 The Claims Court ignored evidence that Florida Rock had received numerous unsolicited inquiries and 
been offered $ 4,000 per acre by a buyer, even after the permit denials and without advertising the property for 
sale. Florida Rock Industries, Inc. v. U.S., 791 F.2d 893 (Fed. Cir. 1986). 

 [*77]  
 
  

n74 The Claims Court also awarded attorneys' fees and costs in a total amount of $ 500,000. Florida Rock 
Industries, Inc. v. U.S., 9 Cl. Ct. 285 (1985) (Chief Judge Kozinski). 

n75 One year had passed since Chief Judge Kozinski had announced his oral ruling, which reportedly was 
his common practice. Fla. Rock Indus., 791 F.2d at 899. 

n76 The court noted that the lower court should not have ignored the possibility that a speculator might be 
willing to purchase the property despite the then-current regulatory scheme, because "our descendants may 
know things we do not even suspect. There is nothing so certain in life as that all certainties become uncertain, 
and some are replaced by their opposites. One who invests in land on this faith may be a speculator, but he is not 
on that account a gull." Fla. Rock v. United States, 791 F.2d 893, 903 (Fed. Cir. 1986). 

n77 In 1992, Congress changed the name of the United States Claims Court to the Court of Federal Claims. 

n78 The claims court observed that Florida Rock had a business plan based on mining its entire 1560 acres 
over many years and that almost two-thirds of the time had passed as a result of the permit denial so the corpora-
tion "deserved" a determination as to whether the probable denial of permits for the remaining acres constituted 
a taking. Evidently the Claims Court did not entertain the possibility that the property might attain a value at 
some future date, which is peculiar because Florida Rock was not intending to mine its entire 1,560 acre parcel 
immediately -- indeed, its permit application was for the 98 acres it planned to mine in three years, and at that 
rate the 1,560 acres would have lasted 47 years. To have found a taking as to the entire parcel based upon the 
corporation's business plan is an interesting result also because, as the Federal Circuit noted, owners of property 
generally are not compensated for governmental "frustration of business expectations," Florida Rock Industries, 
Inc. v. U.S., 791 F.2d 893, 903 (Fed. Cir. 1986). 
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 [*78]  
 
  

n79 Florida Rock's appeal was dismissed as having been untimely filed. Florida Rock Industries, Inc. v. 
U.S., 2000 U.S. App. LEXIS 21752 (Fed. Cir. Aug. 3, 2000). 

n80 "One may speculate whether the significant recent reduction in the annual number of permit denials by 
the Corps of Engineers was influenced by the greater vulnerability of outright denials, as opposed to conditioned 
approvals, to takings actions. Nor, in this regard, does it take more than an occasional adverse court decision to 
maintain the hot breath of taking liability on the regulator's neck." Robert Meltz, "Wetlands Regulation and the 
Law of Property Rights Takings'," Congressional Research Service Report for Congress (2000), available at 
http://ncseonline.org/nle/crsreports/wetlands/wet-6.cfm(referencing report that Corps denied only 3.2% of per-
mit applications in fiscal year 1998, as compared to 8.8% denied in fiscal year 1992). 
  

In 1991, after its second victory before the Claims Court, the mining industry approached officials from the State of 
Florida, Dade County, and the Corps "with the idea of coordinating [*79]  permitting" to "maximize limestone recov-
ery" n81 by connecting adjacent quarries (instead of having to stop inside of property lines). AR19, AR1028 at 35. The 
industry also proposed to "utilize the resulting contiguous lake[s] for public recreation" and to "restore a large contigu-
ous area of the Everglades known as the Pennsuco." AR1028 at 35. As part of their "South Florida Limestone Mining 
Coalition Year 2050 Fresh Water Lake Belt Plan," the miners would mine 300 to 400 acres per year for approximately 
60 years, for a total of 20,000 mined acres by the year 2050. AR22. n82 

 

n81 In a presentation to the Florida Department of Environmental Regulation (now known as the Florida 
Department of Environmental Protection ("DEP")), the miners noted that "it has been estimated that each new 
Florida dwelling unit and its residents require 200 to 300 tons of rock for the unit, its parking space, the roads 
leading to it, and environmental needs for water and sewer, etc." AR19 at 4. 

n82 The mining industry was "trying to avoid having this proposal treated as a permit application. We do 
not want to get locked into a specific plan." AR93. 
  

 [*80]  

Apparently in response to the miners' pitch, the Florida Legislature created a committee of agency and industry rep-
resentatives to study and review future mining activities. The Dade County Freshwater Lake Plan Implementation 
Committee ("Committee") was established, according to Fla. Stat. §  373.4149, to "develop a plan which: enhances the 
water supply for Dade County and the Everglades, maximizes efficient recovery of limestone while promoting the so-
cial and economic welfare of the community and protecting the environment; and educates various groups and the gen-
eral public of the benefits of the plan." 

The Committee was chaired by the regional water management district, the South Florida Water Management Dis-
trict ("SFWMD") n83, and did not include any federal agencies as voting members. The Corps, EPA, and FWS all 
shared "ex-officio" status with selected Florida legislators. AR395, AR1028 at 35. Originally there were thirteen voting 
members on the Committee, four of whom were from the rock mining industry, and three of whom represented envi-
ronmental organizations (including Plaintiff Sierra Club); two more members were added in 1994, AR395 at 15, 18.  
[*81]  n84 At some point before June 2000, two additional non-mining landowners were added to the Committee. 

 

n83 As early as February 1996, senior Corps staff expressed concern that "[SFWMD] may have already 
bought in to the miners' plan," AR271, and that the miners seemed to have SFWMD "on board" with the miners' 
proposal. AR270. 

n84 Plaintiffs claim that the Lake Belt Committee had a clear bias in favor of approving rock mining. Ac-
cording to members who served until 1998, the Committee was "dominated by rock miners, their supporters, and 
state employees focused on maximizing the recovery of limestone" (Declaration of Barbara Lange, Committee 
member 1996 -- 1998, 2000), and it was apparent that "the Committee's focus was to endorse extensive rock 
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mining activities while paying mere lip service to environmental issues" (Declaration of Roderick Jude, Com-
mittee member 1992 -- 1998). See Plaintiffs' Memorandum in support of Motion for Summary Judgment, Ex-
hibit 2. According to Ms. Lange and Mr. Jude, the Committee refused to acknowledge Sierra Club's opposition 
to the Committee's major report, in 2000, i.e., the "Phase II Plan" -- which was the culmination of the Commit-
tee's 8 years of work. The Sierra Club letter of objection appears at page 458 of the 529 page document). The 
Corps also complained, in November 1996, of a pro-mining bias from the Committee. "All we get from miners 
and Committee is plans skewed toward serving their interest. We need a middle ground approach." AR341. 
  

 [*82]  

In June 1992, the mining industry, acting as the South Florida Limestone Mining Coalition (Coalition) presented its 
"Year 2050 Fresh Water Lake Belt Plan" to the Committee. Environmental, land use, and water quality concerns were 
raised swiftly by DERM to the Lake Belt Committee, the SFWMD, and the Corps. AR44-46. n85 Immediately recog-
nizing that the issuance of mining permits in these wetlands would constitute a "major federal action," the Corps for-
mally advised the SFWMD in July 1992 that an EIS was required, AR38, and in the fall of 1992 the Corps issued a 
"Fact Sheet" announcing that an EIS would be developed concerning a proposed area of 54,000 acres, including 19,600 
acres of proposed lakes, 4,000 acres of existing lakes, 17,000 acres of constructed wetlands, and 13,000 acres of wet-
land preservation and maintenance areas. n86 The Corps previously had prepared an EIS on mining in this area in 1983, 
concluding that permit applications would be reviewed on a "case-by-case basis," as it was "essential that mitigation 
requirements be flexible to reflect the needs of the people, the socioeconomic values and industrial demands, and future 
technical data. . . ." AR3. When the Corps [*83]  conducted the EIS for the present mining, it abandoned its original 
approach. 

 

n85 The County questioned whether the plan for mining was a viable option for South Florida, and insisted 
that the Committee study whether there were "no feasible alternatives" for the mining. AR44, AR45. The 
County also observed that limestone quarrying is not included in the list of uses that may be considered for ap-
proval in the Dade-Broward Levee basin. AR45. 

n86 The "Fact Sheet" identified the mining coalition as Rinker, Tarmac, and White Rock (an earlier version 
included Florida Rock, Union Rock, and Vulcan). 
  

Interagency discussions were held to prepare a scope of work for the new EIS and to identify partners for support of 
the endeavor. A meeting was held at DERM in October 1992 to discuss the necessary biological studies, and in Novem-
ber 1992 the FWS advised the Corps that, while the Service would cooperate on EIS preparation, it did not have funds 
for doing vegetative and wildlife and mitigation analyses. AR83. Also, the [*84]  U.S. Geological Service declined to 
participate formally as a cooperating agency but offered to assist by providing any of its existing information. In De-
cember 1992, technical staff from SFWMD met with the Coalition and other agencies to discuss alternative designs for 
the environmental studies. 

The Lake Belt Committee issued reports to the state legislature and initiated several studies designed to understand 
the function and quality of the wetlands within the Lake Belt Area, including two-year studies initiated in 1994 on the 
functional value of the vegetation, wildlife, and existing lakes within the Lake Belt Study Area. Phase I of the Lake Belt 
Committee's Report and Plan were submitted to the Florida Legislature in February 1997 ("Making a Whole, Not Just 
Holes"). AR433. 

In January 1997, an Issue Advisory Team was created by the South Florida Ecosystem Restoration Task Force 
Working Group n87 to draw a map and analyze alternative mining scenarios. The Team included subcommittees to 
study mitigation and wellfield protection, and an agency sub-subcommittee that would debate the application of a func-
tional assessment of the existing wetlands in order to reach an acceptable mitigation [*85]  ratio. AR562. The issue 
team's report was completed within a few months, and was presented to the Working Group in July 1997. 

 

n87 The Working Group was established by the South Florida Ecosystem Restoration Task Force, which it-
self was created by the 1996 WRDA. The Working Group includes federal, state, and local agency representa-
tives, as well as tribal and environmental representation, and supports the work of the Task Force by coordinat-
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ing the development of consistent policies regarding the restoration and preservation of the South Florida eco-
system. See http://www.sfrestore.org/wg/index.html. 
  

The Corps began circulating a preliminary draft of the EIS, with respect to mining on 15,800 acres over a fifty year 
period at least as early as 1997; additional review continued as the Corps began receiving comments on the draft EIS. In 
October 1997, the Florida Legislature issued a clear directive to the state and local agencies. 

To further streamline permitting within the Miami-Dade County Lake Belt, the [DEP]  [*86]   
 

  
and Miami-Dade County are encouraged to work with the United States Army Corps of Engineers to es-
tablish a general permit under s. 404 of the Clean Water Act for limerock mining activities within the 
geographic area of the Miami-Dade County Lake Belt consistent with the report submitted in February 
1997. Miami-Dade County is further encouraged to seek delegation from the United States Army Corps 
of Engineers for the implementation of any such general permit. 

 
  
Fla. Stat. §  373.4415. "Further, the reclamation program shall maximize the efficient mining of limestone, and the litto-
ral area surrounding the lake excavations shall not be required to be greater than 100 feet average in width." Fla. Stat. §  
378.4115 [amended 1999,2001]. 

Applications for new permits already had been submitted to the Corps as early as July 1998, n88 and others were 
received while the Corps was preparing the EIS. AR1028 at 11. n89 In February 1999 the draft EIS, AR578, was dis-
tributed and it was published in the Federal Register on March 8, 1999. AR614 at 895. Although strong objections were 
received from a number of sources regarding the [*87]  EIS, the Corps continued drafting and circulating revised text 
for the permit templates, AR591, even though the Corps had yet to conduct an evaluation of practicable alternatives to 
the mining. In mid-December 1999, the mining industry provided a report prepared by Paul Larsen, "Analysis of the 
Practicability of Non-Lake Belt Alternative Sources to Supply Florida's Demand for Basic Construction Materials," 
which was included as Appendix I to the final EIS. n90 

 

n88 Sunshine Rock's application was received on July 30, 1998. AR1028 at 11. 

n89 By the time that the final EIS was issued in June 2000, the Corps considered all permit applications 
complete. AR1028 at 11. 

n90 Recall that in 1994, the Federal Circuit had reversed the finding of a taking of Florida Rock's property, 
and the Claims Court didn't reinstate its ruling again until 1999, so the parties' issues were unresolved during 
those five years -- even though the threat of a significant judgment against the United States remained. During 
this time of uncertainty in the Florida Rock litigation, EPA and others insisted that the takings case be resolved 
as part of the overall agreement with the miners' proposed plan. AR559 (EPA, March 16, 1996), AR498 (DEP, 
July 14, 1997). The mining industry walked out of a March 18, 1998, meeting reportedly because they "were up-
set about settlement of [the] takings case and areas of mitigation to be determined as a result of Lake Belt proc-
ess." AR560. Soon thereafter, the Florida Legislature passed the Lake Belt bill and the DEP pushed for a resolu-
tion of the takings case so that lands in the Pennsuco could be exchanged and committed for mitigation. AR566. 
The Corps' position was that the takings settlement should be a comprehensive package and that without its reso-
lution there would be "no deal for [the mining] consortium." AR566. Corps staff expressed concern that paying 
Florida Rock might reveal that the Government was paying more than fair market value, AR557, which would 
impact the future ability to purchase lands for mitigation at a reasonable price. 
  

 [*88]  

The final EIS was issued in June 2000, accompanied by a Public Notice of intent to issue permits for fifty years of 
mining. AR1028 at 11. A multitude of objections were received from environmental groups, AR666 (Sierra Club and 
others); individuals, AR775, AR786, n91 AR830; governmental agencies, AR669 (NPS), AR671 (FWS), AR705A 
(EPA), AR712 (Department of the Interior), AR791B (DERM); private corporations, AR579, n92 AR745; and the Mic-
cosukee Tribe, AR605. Several requests for a public hearing were received. AR664, AR667, AR678. n93 
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n91 Property owners adjacent to one of the quarries objected that blasting from mining was causing cracks 
in their house foundations, pools, etc. AR789. One of the Miami-Dade County commissioners attended a Lake 
Belt Committee meeting on July 20, 2000 (just one month after the final EIS was published), and noted that a 
County Blasting Task Force had "wanted to limit the frequency and intensity of blasting but without the Task 
Force's knowledge, the rock-mining industry got a bill passed in the state legislature that pre-empted local regu-
lation of blasting and established the blasting intensity." AR681 at 3. 

 [*89]  
 
  

n92 Atlas Material Testing Solutions objected because the blasting from mining affected the company's 
ability to test outdoor materials for its clients. AR579. 

n93 The requests reference the Corps' announced "public meeting" to be held on August 24, 2000, but there 
is no evidence in the record that any such meeting occurred, or that the Corps ever held a public hearing. 
  

In February 2001, the Lake Belt Committee submitted its Phase II plan to the Florida Legislature, and reported on 
the Committee's record of monthly meetings n94 and the two major public meetings which it had held. All landowners 
in the Lake Belt had received notice of those public meetings and approximately 250 had attended each time; the Com-
mittee also had hosted a series of stakeholder meetings in 1999. AR617. The Plan was adopted in June 2001, Fla. Stat. §  
373.4149, along with a Lake Belt Mitigation Plan, which imposed a mitigation fee of $ .05 per ton of mined rock ex-
tracted from the Lake Belt, to be administered by the Florida Department of Revenue, with expenditures to be approved 
by an interagency [*90]  committee. Fla. Stat. §  373.41492(2). The interagency committee, which did not include any 
federal representation but did provide for the mining industry to have a non-voting position, met for the first time in 
November 2000, ultimately expanding its membership to include the leading federal agencies: Corps, EPA and FWS. 
n95 Although the mitigation fee was to become effective as of October 1, 1999, the statute provided that the fee would 
be suspended if a "long-term permit for mining" was not issued on or before September 30, 2000. n96 Fla. Stat. §  
373.41492. n97 The original Lake Belt Committee continued to meet, and considered three plan scenarios, based on 
criteria described in the Committee's 1995 "Initial Objectives and Measures of Success," before selecting a "preferred 
concept" for the future mining. 

 

n94 Interestingly, the minutes of the Committee's June and July 2000 meetings contain no mention of the 
Corps' EIS, despite the nature of the strong objections being raised. The EIS is mentioned briefly at the August 
2000 meeting. 

n95 ENP recommended that the permits be denied based, inter alia, on the fact that there were no federal 
agencies or any federal oversight planned for the mitigation funds. AR669. 

 [*91]  
 
  

n96 "If a general permit by the US Corps, or an appropriate long-term permit for mining, consistent with the 
Miami-Dade County Lake Belt Plan, this section, and ss. §  373.4149, 373.4415, and 378.4115 is not issued on 
or before September 30, 2000, the fee imposed by this section is suspended until revived by the Legislature." 

n97 This legislation also created a short-lived requirement that all owners of properties in the Lake Belt area 
submit to the Miami-Dade County recording office an affidavit of disclosure that acknowledged the existence of 
limestone mining activities involving the use of explosives within close proximity of their property. Copies of 
that affidavit were to be provided to any party who might later buy, lease, or develop the land, and failure to in-
clude the disclosure would provide that party with the right to void the real estate transaction. FAR89. The effect 
of this affidavit requirement was that private landowners were to be put on notice of the blasting taking place 
near their property and, presumably, would have little or no recourse about the negative impacts. Apparently ac-
knowledging that the affidavit "went too far," the legislature repealed the affidavit requirement within a few 
months of its effective date. FAR76. 
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 [*92]  

The Corps issued a Revised Public Notice on March 1, 2001, which announced that the period of mining had been 
reduced to ten years with a reduced total mining impact of 3,959.07 acres, n98 and an initial review period after the first 
three years of mining. The Corps noted that "activities would not proceed after the [initial review date] unless the per-
mits were specifically renewed with modifications, if needed." AR737. n99 On October 10, 2001, EPA requested a 
strong voice in the three year review, despite the Corps' apparent plan to not issue a public notice regarding the review; 
EPA also declared that it would not yet remove its objections to the permits. AR870. 

 

n98 The EIS specified the area of impact as "15,000 +" acres of quarry lakes, which when added to the ex-
isting 5,000 acres of lakes, would total 21,000 acres of lakes at the end of the project. AR614 at 124 (Program-
matic Section 404(b)(1) Evaluation). At another location in the same document, the Corps says that the plan 
"would result in the mining of approximately 15,800 acres of wetlands over the next 50 years." AR614 at 10 
(Executive Summary). The Public Notice that was published with the EIS specifies that it addressed permit re-
newals and new permits, with a total of 14,300 acres to be mined, added to approximately 5,600 acres of quarry 
pits existing as of 1998, for a total impact of 19,900 acres -- a difference of 1,100 acres in impact when com-
pared to the EIS. AR623A. The difference in these figures, considering that they are found in public documents 
published by the same agency at approximately the same time, is unexplainable, confusing and a constraint on 
the public's meaningful participation. 

 [*93]  
 
  

n99 The Corps' failure to specify in the Revised Public Notice what criteria would be evaluated at the end of 
the three years was criticized by ENP and others. AR825. "The results of this review should be coordinated with 
the resource agencies (not just the permitting agencies)." Id. 
  

The EIS had lacked any detailed study of the endangered wood stork, a protected species which had been observed 
in the Lake Belt Area, and the FWS had recommended denial of the permits, as explained in its correspondence to the 
Corps dated April 30, 2001. In an apparent attempt to remedy this omission, a Biological Assessment (BA) was pre-
pared by the mining industry, AR82B, and submitted to the Corps and FWS in May 2001. After reviewing the BA, 
FWS provided its opinion that the proposed mining would not adversely affect the endangered wood stork. Shortly 
thereafter, DEP announced its intent to issue a permit to the first of the mining companies, Sunshine Rock. n100 

 

n100 A permit also was issued to White Rock in August 2001 -- both of these companies' mining areas are 
in the northern part of the Lake Belt, at some distance from the wellheads in the Northwest Wellfield. In late 
2001, these two companies, along with Sawgrass Rock, had threatened to break apart from the mining coalition 
and proceed with mining pursuant to these state-issued permits (and pursuant to their previously existing permits 
from the Corps), because the issues which were taking so long to negotiate in the Lake Belt plan, e.g., wellfield 
protections, did not relate to these companies. AR914. 
  

 [*94]  

In December 2001, FWS advised the Corps that it would not seek further review of the proposed permit, despite 
continuing questions about the adequacy of the mitigation plan. AR947/AR948. n101 On February 7, 2002, EPA an-
nounced that it would not pursue a higher level review. AR966. Lacking any further formal objections from its federal 
partners, the Corps issued the ROD on April 11, 2002, AR1028, with a corresponding press release. The Corps also 
advised the Miami-Dade County Manager that the County's request for a public hearing was denied. AR1023. 

 

n101 Another copy of this letter is found at AR947. 
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The ROD specifically stated that "the permits authorize a 10-year footprint but the EIS and this memorandum also 
describe the 50-year effect." AR1028 at 59. n102 The Corps clearly was troubled by the question of water supply. 
 

  
The need for additional water from the regional system [for delivery of water to restore the Everglades] 
is a difficult issue for the Corps acting under Section 404 of the Clean Water [*95]  Act to address since 
the Clean Water Act reserves water supply aspects to the States. This issue is certainly recognized by the 
State and must be incorporated by the State in its water supply planning. Both resolution of this issue and 
the design of seepage avoidance/compensatory actions is best done in conjunction with CERP compo-
nents related to seepage, which . . . have complete [sic] dates of 2013 and 2014. 

 
  
AR1028 at 52. The Corps concluded, however, that "there are no practicable nor less damaging alternatives which 
would satisfy the project's overall purpose [of providing construction-grade limestone from Miami-Dade County]." 
AR1028 at 59. The ROD estimates that between 4,390 and 7,544 acres of mitigation will be required over the ten year 
period, depending upon the rates of mining in relation to the rate of acquisition of wetlands to be restored. AR1028 at 
69. The completion of the initial review period was to have occurred at the end of the first three years, i.e., by April 11, 
2005. Although the Federal Defendants advised the Court that the review probably would be completed by December 
31, 2005, there still has been no report. See Plaintiffs' Notice of Corps'  [*96]  Non-Compliance with Proposed Review 
Schedule, filed February 17, 2006, to which no response was filed. 
 

n102 It is clear from the permit instruments which were issued after the ROD that mining was approved to 
occur not just along the already degraded eastern side of the Lake Belt but also in the center of the Northwest 
Wellfield protection area, and near the ENP. See, e.g., various permit instruments: AR1071 at 28 (Tarmac), 
AR1090 (Florida Rock), AR1100 (Pan American Construction). 
  

The Court now will address the specific Counts and further analyze the facts relevant thereto, based upon the 
Court's review of the administrative record. 
  
III. DID THE CORPS COMPLY WITH NEPA AND THE APA 706 (2)? (COUNT V) 

Plaintiffs allege that the Corps violated NEPA and section 706(2) of the APA by, inter alia, issuing an EIS that did 
not sufficiently analyze the direct, indirect and cumulative environmental impacts of mining, and did not disclose the 
existence of less environmentally damaging alternatives.  [*97]  Plaintiffs also claim that the Corps failed to provide a 
meaningful discussion of the aesthetic and recreational impacts of the proposed project, and didn't disclose critical in-
formation, e.g., the existing conditions at the site of each proposed quarry, to the public before the permit decision was 
made. 
  
A. NEPA and its implementing regulations 

In 1970, NEPA was enacted as "our basic national charter for protection of the environment," 40 C.F.R. 1500.1 (a), 
with a stated purpose of "promot[ing] efforts which will prevent or eliminate damage to the environment." 42 U.S.C. §  
4321. NEPA contains "action-forcing" provisions to guarantee that federal agencies comply with both the letter and 
spirit of the statute, 40 C.F.R. 1500.1(a); a primary example of such provisions is the requirement of an EIS. An agency 
must prepare an EIS for any "major Federal actions significantly affecting the quality of the human environment." 42 
U.S.C. §  4332(2)(C). n103 It is undisputed that the Corps' act of approving limestone mining by these permits consti-
tutes a major Federal action. 

 

n103 An agency does not always have to prepare an EIS, and under certain conditions may elect only to 
prepare an Environmental Assessment (EA), 33 C.F.R. 230.10, 40 C.F.R. 1501.3, 40 C.F.R. 1508.9, which is a 
concise document explaining the agency's decision whether to prepare an EIS or to announce a "finding of no 
significant impact," i.e., a FONSI, on the human environment, 33 C.F.R. 230.11, 40 C.F.R. 1508.13. See, e.g., 
City of Oxford v. F.A.A., 428 F.3d 1346 (11th Cir. 2005) (FONSI supported, agency need not prepare EIS for 
proposed airport runway extension since it was not "foreseeable" that it would lead to relocation of a nearby 
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highway or construction of a new terminal building); Hill v. Boy, 144 F.3d 1446 (11th Cir. 1998) (FONSI not 
supported, Corps improperly assumed that petroleum pipeline would be relocated from under a proposed reser-
voir, remand for consideration in EIS of adverse effects if pipeline not moved). 
  

 [*98]  

"Challenges brought under [NEPA] are reviewed by the arbitrary and capricious standard, as defined by the APA." 
Sierra Club v. U.S. Army Corps of Eng'rs, 295 F.3d 1209, 1216 (11th Cir. 2002). The Court, therefore, must determine 
whether the agency action was "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the 
law," 5 U.S.C. §  706(2)(A). The Corps' decision should be set aside "only for substantial procedural or substantive rea-
sons as mandated by statute. . . ." North Buckhead Civic Ass'n v. Skinner, 903 F.2d 1533, 1539 (11th Cir. 1990) 
(agency preparation of EIS was not arbitrary or capricious regarding construction of highway with median for mass 
transit). Although the Eleventh Circuit has cautioned that this standard is "exceedingly deferential," Fund for Animals, 
Inc. v. Rice, 85 F.3d 535, 541 (11th Cir. 1996), n104 it nevertheless is not a meaningless standard. That is, the applica-
tion of the standard must not be so deferential as to result in this Court serving as a consistent source of approval for 
agency actions, without regard to the facts presented. Indeed, NEPA [*99]  is "designed to prevent agencies from acting 
on incomplete information and to ensure[] that important effects will not be overlooked or underestimated only to be 
discovered after resources have been committed or the die otherwise cast.'" Sierra Club v. U.S. Army Corps of Eng'rs, 
295 F.3d 1209, 1214 (11th Cir. 2002), quoting Robertson v. Methow Valley, 490 U.S. 332, 349 (1989). The administra-
tive record here reveals several instances in which the Corps acted on incomplete information, in violation of NEPA, 
which will be addressed in further detail below. 

 

n104 Not surprisingly, this "exceedingly deferential" standard of review resulted in the Supreme Court's 
unanimous approval of the agency EIS at issue in each of the companion cases, Robertson v. Methow Valley 
Citizens Council, 490 U.S. 332 (1989), and Marsh v. Oregon Natural Resources Council, 490 U.S. 360 (1989). 
In Robertson, the Supreme Court held that an EIS need not contain a "complete" mitigation plan. when NEPA 
doesn't impose a substantive requirement that mitigation measures actually be taken, and in Marsh they held that 
supplementation of an EIS was not necessary in light of the inaccuracy of the allegedly new information -- ob-
serving, however that supplementation of the EIS clearly would have been required if the information presented 
had been "both new and accurate." Marsh, 490 U.S. 360, 385 (1989). 
  

 [*100]  

In preparing an EIS, the Corps is required to follow its own regulations implementing NEPA, 33 C.F.R. 230.1, as 
well as the regulations promulgated by the Council on Environmental Quality (CEQ) n105 See, e.g., 40 C.F.R. 1501.3, 
1501.4, 1508.9, 1508.27. n106 An agency's EIS report must include: 
 

  
(i) environmental impact of the proposed action, n107 
  
(ii) any adverse environmental effects which cannot be avoided if the proposal is implemented, n108 
  
(iii) alternatives to the proposed action, n109 
  
(iv) relationship between short-term uses of environment and maintenance and enhancement of long-
term productivity, and 
  
(v) any irreversible and irretrievable commitments of resources which would be involved in the proposed 
action if implemented. 

 
  
42 U.S.C. §  4332(2)(c). The NEPA regulations had been interpreted at one time to require analysis of a "worst case 
scenario," however this proved unproductive as it lead to limitless inquiries into highly speculative harms. Robertson at 
354-56. The "worst case"  [*101]  requirement was replaced with a requirement that agencies, when "information rele-
vant to reasonably foreseeable significant adverse impacts cannot be obtained because the overall costs of obtaining it 
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are exorbitant or the means to obtain it are not known," must prepare a "summary of existing credible scientific evi-
dence . . . and the agency's evaluation of such impacts based upon theoretical approaches or research methods generally 
accepted in the scientific community." 40 C.F.R. 1502.22(b); Robertson at 354-355. Impacts are "reasonably foresee-
able . . . even if their probability of occurrence is low, provided that the analysis of the impacts is supported by credible 
scientific evidence, is not based on pure conjecture, and is within the rule of reason." 40 C.F.R. 1502.22(b). 
 

n105 The Council on Environmental Quality (CEQ) was established by NEPA with the authority to issue 
regulations interpreting the statute, which it did on November 29, 1978. See 40 C.F.R. 6.101(b), Department of 
Transp. v. Public Citizen, 541 U.S. 752, 757 (2004). The CEQ regulations are found at 40 C.F.R. Part 1500, and 
have remained, for the most part, unaltered during the past three decades. The Corps' regulations explicitly in-
corporate the CEQ regulations. "Whenever the guidance in this regulation (33 C.F.R. 230, [Corps'] Procedures 
for Implementing NEPA) is unclear or not specific the reader is referred to the CEQ regulations [40 C.F.R. 1500 
through 1508, implementing NEPA]." 33 C.F.R. 230.1. 

 [*102]  
 
  

n106 The regulations provide guidance and define critical terms, e.g. "indirect effects," 40 C.F.R. 1508.8, 
"cumulative impacts," 40 C.F.R. 1508.7, and "mitigation," 40 C.F.R. 1508.20. 

n107 40 C.F.R. 1502.1, 1502.14, 1502.16. 

n108 40 C.F.R. 1502.16. 

n109 40 C.F.R. 1502.14. 
  

Despite an agency's temptation to include voluminous scientific material, an EIS should be "analytic rather than en-
cyclopedic." 40 C.F.R. 1502.2(a). "It is not better documents but better decisions that count. NEPA's purpose is not to 
generate paperwork-even excellent paperwork -- but to foster excellent action. The NEPA process is intended to help 
public officials . . . take actions that protect, restore, and enhance the environment." 40 C.F.R. 1500.1(c). By over-
whelming public officials with mountains of data or reports without concise analytical summaries [*103]  thereof, an 
EIS may serve more to frustrate the goals of NEPA rather than to promote them. The EIS need not be "so all-
encompassing in scope that the task of preparing it would become either fruitless or well nigh impossible." New York 
Natural Resources Defense Council, Inc. v. Kleppe, 429 U.S. 1307 (1976) (quoting Natural Resources Defense Council 
v. Callaway, 524 F.2d 79, 88 (2d Cir. 1975)). The document should be concise and clear. 40 C.F.R. 1502.1. 

The Court must "look beyond the scope of the [challenged] decision itself to the relevant factors that the agency 
considered." Sierra Club at 1216. As has been firmly established, the duty of the judiciary "is to ensure that the agency 
took a hard look' at the environmental consequences of the proposed action." Marsh, 490 U.S. at 374 (1989); City of 
Oxford v. F.A.A., at 1351; see also, Fund for Animals, Inc. v. Rice, 85 F. 3d 535, 541, 546 (11th Cir. 1996) (Corps not 
arbitrary or capricious in determination that an EIS was not required for decision to locate landfill in wetlands where no 
upland site was available); 546, Skinner [*104]  at 1540. n110 "This duty requires the court to consider not only the 
final documents prepared by the agency, but also the entire administrative record." Sierra Club at 1216. Thus, the 
Court's role here is to examine in detail not only the EIS but also the entire record to determine whether the Corps con-
sidered all relevant factors. 
 

  
The court will overturn an agency's decision as arbitrary and capricious under hard look' review if it suf-
fers from one of the following: (1) the decision does not rely on the factors that Congress intended the 
agency to consider; (2) the agency failed entirely to consider an important aspect of the problem; (3) the 
agency offers an explanation which runs counter to the evidence; or (4) the decision is so implausible 
that it cannot be the result of differing viewpoints or the result of agency expertise. 

 
  
Id. (citing Motor Vehicle Mfrs. v. State Farm Mutual Auto. Ins. Co., 463 U.S. 29, 43 (1983)). In the event that the court 
determines that the action is flawed, remand is the appropriate result -- thereby permitting the agency to reconsider its 
own reasoning and decision. Sierra Club at 1216. 
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n110 Whether the Court would have reached the same conclusion is irrelevant, "the agency must merely 
have reached a conclusion that rests on a rational basis." City of Oxford v. F.A.A., 428 F. 3d 1346, 1352 (11th 
Cir. 2005). 
  

 [*105]  

While the Court looks to the entire record to see if the agency took a "hard took," the final determination is made 
based only upon the NEPA documents themselves, in other words, the Federal Defendants cannot rely on matters in the 
administrative record to "correct" errors in the EIS, for NEPA requires that the material be included in the EIS, or a 
supplemental EIS. Sierra v. Marsh, 976 F.2d 763 (1st Cir. 1992) (can verify that EIS is sufficient by reference to record, 
but cannot rely on record to bolster insufficient analysis in EIS). This is consistent with the statute's mandatory public 
participation, discussed below, for it would be unreasonable to expect members of the public to search through an entire 
administrative record in order to find critical environmental information; rather, one must be able to rely on the EIS, or 
the SEIS, as a comprehensive and accurate guide to the environmental issues presented by the proposed activity. In es-
sence, an EIS has "twin functions" -- preparation of the EIS is designed to require agencies to take a hard look at the 
consequences of the proposed action, and the distribution of the EIS "provid[es] important information [*106]  to other 
groups and individuals." Robertson at 356. An EIS must "detail the environmental and economic effects of proposed 
federal action to enable those who did not have a part in its compilation to understand and consider meaningfully the 
factors involved,' and to compel the decisionmaker to give serious weight to environmental factors in making discre-
tionary choices." Sierra Club v. Morton, 510 F.2d 813, 819 (5th Cir. 1975) n111 (footnote omitted) (quoting Environ-
mental Defense Fund, Inc. v. Corps of Engineers (Tennessee-Tombigbee Waterway), 492 F.2d 1123, 1136 (5th Cir. 
1974). An EIS must, at a minimum, alert the reading public to all known possible environmental consequences. Sierra 
Club v. Sigler, 659 F.2d 957 (5th Cir. 1983). 

 

n111 In Bonner v. City of Prichard, 661 F.2d 1206 (11th Cir. 1981) (en banc), the Eleventh Circuit adopted 
as precedent the decisions of the Fifth Circuit rendered prior to October 1, 1981. 
  

Having reviewed the [*107]  controlling precedent, the Court now turns to the specific facts found in this adminis-
trative record and measures each claim against the statute's requirements. 
  
1. Environmental impact of the proposed action 

The EIS must account for direct, indirect, and cumulative impacts of the proposed action. 40 C.F.R. 1508.7, 1508.8; 
City of Oxford v. FAA (11th Cir. 2005); C.A.R.E. Now, Inc. v. F.A.A. (11th Cir. 1988). While direct effects are easy to 
identify, the consideration of indirect effects requires more careful study of an action and its consequences. The CEQ 
regulations define "indirect effects" as being later in time or farther removed in distance, but still reasonably foresee-
able. 40 C.F.R. 1508.8. A cumulative impact is "the incremental impact of the action when added to other past, present, 
and reasonably foreseeable future actions regardless of what agency . . . or person undertakes such actions." 40 C.F.R. 
1508.7. For example, the Eleventh Circuit has determined that the future possible relocation of a nearby road to accom-
modate new navigational aids after an airport [*108]  runway has been extended is too speculative to be considered as a 
cumulative impact of the runway extension project, as is the building of a new passenger terminal. City of Oxford, GA 
v. F.A.A., 428 F.3d 1346 (11th Cir. 2005). 

Impacts may occur in any of a number of areas: ecological, aesthetic, historic n112, cultural, economic, social, or 
health; previous impacts also must be taken into account, at least to a reasonable extent. The impacts most pertinent to 
an analysis of the Corps' EIS in this case are those on the municipal water supply (i.e., the Aquifer), the seepage losses 
to the Park and WCA, the destruction of wood stork habitat, and the increasing urbanization of Miami-Dade County. 

 

n112 The Lake Belt wetlands also contained "several historic properties, including potentially significant 
sites . . . exist within the proposed project's area of potential effect." AR880. 
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a. Aquifer/Wellfield contamination 

Miami-Dade County's wellfield protection zones were established in 1985 [*109]  based upon the generalized sur-
vival time of bacteria in soils and groundwater, with appropriate setbacks for mining established to restrict excavations 
in order to limit the risk of contamination at the deeper levels from which the wells draw water. The basis for the protec-
tion zones was the nature of the Aquifer and its permeability. 
 

  
[Limestone] makes up the Biscayne aquifer, which stores and filters the water supply for Miami-Dade 
County. Removal of the aquifer material by rock mining leaves the remaining aquifer more vulnerable to 
contamination from the newly created surface water bodies. . . . Implicit in the creation of wellfield pro-
tection zones is the assumption that the hydrogeologic parameters do not vary in time. However, the very 
nature of rock mining, removing the geologic material, negates this assumption. There is a concern that 
existing and future rockmining excavations serve to expand the travel time contours beyond those used to 
define the existing wellfield protection area. . . . Unconfined and located at or near the land surface, the 
Biscayne Aquifer is made up mainly of layers of limestone and sand. . . . The generally high hydraulic 
conductivity and the [*110]  many passages through the solution-riddled limestone offer little resistance 
to flow. The result is one of the most permeable aquifers in the world, which quickly responds to slight 
differences in the water table. As a result . . . the direction and velocity of groundwater flow is strongly 
influenced by water levels in adjacent canals and other surface water bodies. 

 
  
AR1176 ("Description and Analysis of Full-Scale Tracer Trials Conducted at the Northwest Wellfield, Miami-Dade 
County Florida," DERM Water Supply Section, August 2000). 

Not only the extraction of limestone but also the pits/lakes left behind after mining pose threats to the Aquifer. Ac-
cording to a report prepared by DERM (and published after the EIS): 
 

  
The presence of lakes in the vicinity of the wellfield increases the risk to the drinking water supply by 
two routes. The miles of increasing shoreline provide a route for pathogens, as well as other pollutants, to 
enter the lakes either via stormwater runoff contaminated with pathogens, infected animals accessing the 
shorelines, or spills of contaminants near shorelines. A more direct route is via waterfowl flying in to use 
the lakes. Once in the lake, the [*111]  pathogens/pollutants quickly disperse from the shoreline or mid-
dle of the lake. Depending on the specific gravity or other factors, the particular pathogen/pollutant will 
mix through the vertical extent of the lake and be drawn towards the wellfield. Water transport out of 
lakes and canals into the surrounding aquifer and towards the wellfield is primarily through the porous 
sides. . . . Modern rockmining techniques now can excavate up to 85-ft. depths, well into the various 
preferential flow zones of the drinking water wells (40-80 ft.). The preferential flow zones are more po-
rous, providing less attenuation, particularly for pathogens of human health concern. 

 
  
AR1175 at pp. 35-36 ("Northwest Wellfield Watershed Protection Plan," August 16, 2000). The Corps had sufficient 
information about these risks even before the above-quoted studies. Strong objections to the mining based upon the 
wellfield contamination issue began arriving, particularly from Miami-Dade County and its agencies, immediately after 
the Corps announced the preparation of the EIS in 1992. For example, in July 1992, DERM raised concerns about the 
effect of the Lake Belt Plan on the Northwest Wellfield's classification [*112]  as a ground water supply source. AR44. 
n113 DERM commented on the Issue Team's final draft report in May 1997, criticizing its lack of attention to the fact 
that further mining in the vicinity of the wellfield may itself impact the quality of water, and noting the potentially 
costly modifications that would be required for the current drinking water treatment process. AR485. In May 1999, 
DERM reported that it could not support the EIS until water quality and buffer issues were addressed fully, and that it 
could cost at least $ 235 million to add more filtration and disinfection to Northwest Wellfield "if groundwater becomes 
under direct influence of surface water as a result of mining". AR605 at 85. n114 
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n113 In November 1995, Miami-Dade officials highlighted the impact of mining on the quantity and quality 
of water in the area, and requested that an evaluation of those issues, as well as the related costs, be conducted. 
AR242. 

n114 DERM noted, in July 2000, that the EIS "ignores the potential for microbiological degradation of wa-
ter quality resulting from warm-blooded animals, such as cattle and mammalian wildlife, which are known carri-
ers of the disease-causing organisms Giardia and Cryptosporidium. Cattle grazing is currently an allowable ac-
tivity in the vicinity of the wellfield and may continue to exist as rockmining expands. The littoral shelves which 
are included in the compensatory mitigation proposed in Section 7.1 [of the EIS] will attract mammalian wildlife 
to the lake edges. Due to the potential presence of these sources of microbiological contamination under the 
Recommended Plan, evaluation on [sic] of their impacts is warranted. . . . . [The EIS also] minimize[s] surface 
influence concerns and merely recommend[s] a monitoring program that would allow the impact to occur, in-
stead of working to minimize the impacts." AR655. 
  

 [*113]  

The County's water treatment facilities are designed for treating groundwater, and they do so by filtration and disin-
fection. AR1175. The EIS reported that the excavation of limestone would convert a large portion of the Aquifer to 
"surface waters," AR614 at 78, and that Miami-Dade County's wellfield protection plan's buffer zone "may be inade-
quate protection against [potentially deadly] surface water contaminants," AR614 at 69-70. After reviewing the EIS, the 
County Manager at the time advised the Corps that: 
 

  
Quarry lakes have the potential to contain substantially more disease-causing organisms than groundwa-
ter. . . . Mining rock from the Biscayne aquifer in the vicinity of the wellfield decreases the time it takes 
for a contaminant to travel from the quarry lake to the wells. Rockmining that may be authorized by the 
proposed Federal action will exacerbate the existing footprint of lakes in the vicinity of the wellfield. 
Therefore, the proposed Federal action has the potential to increase the risk of water quality contamina-
tion at the wellheads and result in the necessity for upgrading the water treatment plants to treat for dis-
ease-causing organisms at the cost of approximately [*114]  $ 250,000,000. 

 
  
AR654. Despite this caution, the Corps proceeded with the plan to approve the mining. 

A review of the record reveals that the Corps approved mining in close proximity to the Northwest Wellfield (and 
its multiple wellheads from which drinking water is pumped daily) before the risk of contamination had been studied 
adequately or sufficient data had been collected and, thus, apparently did not fully consider the impacts (direct, indirect, 
or cumulative) of the mining activities, in violation of NEPA. According to the EIS, the proposed mining plan "may 
compromise the existing wellfield protection program." AR614 at 88. The EIS references a wellfield protection sub-
committee that "has identified tasks that must be completed" to analyze properly the existing wellfield protections, and 
notes that if impacts to the wellfield are identified, "activities required to mitigate those impacts will be identified." 
AR614 at 88. n115 "At this time, it has not been determined what is needed as a safe buffer to protect the water supply. . 
. . This information might not be available until the completion of the Phase II Master Plan in December 2000." AR614 
at 70. n116 The only other [*115]  information provided to the public on this topic before the permits were issued is 
contained in the Revised Public Notice, which states that additional restrictions had been proposed on mining near the 
Northwest Wellfield to allow "time for Miami-Dade County to complete a risk analysis and consider modifications" to 
its wellfield protection ordinance. AR737. The restrictions are not defined, although maps are included for each of the 
mining companies, purportedly showing the location of mining for the first three years under the proposed permits. 
Even if the Court were to consider the Revised Public Notice as being a supplemental part of the NEPA document, i.e., 
the EIS, it still falls short of properly advising the public or public officials of the risks of contamination and what can 
be done to eliminate those risks, particularly in light of post-EIS reports which specify the risks clearly. 

 

n115 This vague statement does not even commit to requiring mitigation -- it simply states that mitigation 
activities "will be identified." 



Page 34 
2006 U.S. Dist. LEXIS 12579, * 

n116 The ROD does little to remove this uncertainty. "There is a risk of contamination of the public well-
field, but the permit includes provisions to minimize that risk." AR1028 at 80. 
  

 [*116]  

The Corps has a duty, when evaluating "reasonably foreseeable significant adverse effects" n117 such as contami-
nation of a municipal drinking water source, to provide all information that is "essential to a reasoned choice among 
alternatives" -- or, if such information is unavailable -- to summarize "existing credible scientific evidence" and the 
agency's evaluation thereof. 40 C.F.R. 1502.22. The Corps should have recognized that it lacked essential information 
and, particularly in light of the anticipated completion of the County's wellfield protection review, should have been 
more conservative as to this risk. 
 

  
The most conservative protection for the wellfield is to eliminate all human activity around the unmined 
aquifer and lakes near the wellfield, except for the existing wellfield utility maintenance activities. This 
would entail purchase and transfer of private land into county ownership. This is a costly endeavor [esti-
mates yet to be determined]. . . . The most stringent protection will be applied to the inner lake protection 
zone. These lakes will be closed to public access and not be biologically enhanced in order to minimize 
pathogenic [*117]  risk to surface and groundwater closest to the wellfield. . . . The proposed outer pro-
tection zone encompasses lakes to be used for passive recreation and biological enhancement. . . . Be-
cause past and future rockmining activities have caused this wellfield to be uniquely vulnerable to patho-
genic risks, legislative actions should be pursued to ban animal and aquaculture operations, at a mini-
mum, from the Northwest Wellfield's inner lake zone. 

 
  
AR1175 at 45-53. 
 

n117 The term "significant" as used in NEPA requires "considerations of both context and intensity." 40 
C.F.R. 1508.27. An action insignificant in itself may be significant for NEPA purposes if it is "related to other 
actions [past, present, and reasonably foreseeable future actions] with individually insignificant but cumulatively 
significant impacts." 40 C.F.R. 1508.27(b)(7). The potential risk to the Aquifer qualifies as a "significant" ad-
verse effect. 
  

The County and its agencies requested [*118]  a public hearing and recommended denial of the permits, even for 
the reduced period, since no adequate program had yet been developed to protect the Northwest Wellfield. AR791B. 
The EPA also requested that special conditions be imposed on the water quality monitoring and that it begin promptly, 
AR820. n118 The Corps took a positive step toward protecting the Aquifer by rejecting the mining industry's attempt to 
avoid the wellfield restrictions n119 and imposing Special Condition 7 which requires monitoring of water quality and a 
review at the conclusion of the initial three years. (As noted above, this initial review already has been delayed by al-
most a year.) These efforts provide little assurance, however, because even if the probability of contamination is low 
(which it may or may not be), the consequences are great. The concern is not just as to the existing quarry pits, which 
already have caused groundwater seepage to occur (it is unclear from the EIS whether the Corps took this into account 
in determining the baseline from which to judge future impacts), n120 but also as to the ongoing mining and future pits. 
The Corps seems to be tolerant of mining even as it creeps closer to [*119]  the wellfields/wellheads, unless or until 
there is a confirmed incidence of contamination. The future pits will be much larger and potentially closer to the well-
heads, which "will further compromise the natural filtration processes that currently exist at the Northwest and West 
wellfields." AR605 at 88. 

 

n118 The Court notes with interest the parties' discussion, in their briefs, regarding a post-permit offer by 
one of the mining companies, Tarmac America. According to the Industry Defendants, Tarmac has agreed to 
convey property within the wellfield setback area, i.e., within the 2,500 foot area in which mining and develop-
ment are prohibited by the County, in exchange for the right to mine other County-owned property on a royalty 
basis. The anticipated royalties reportedly would generate $ 70,000,000 (over some unspecified period of time 
and acreage) which might facilitate the County's installation of water treatment facilities to prevent or treat any 
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contamination of the drinking water. Industry Defendant's Motion for Summary Judgment, Docket Entry # 36, at 
17 n12. News of this unconfirmed arrangement played no part in the Corps' decision to issue the permits, nor 
does it factor into this Court's analysis. 

 [*120]  
 
  

n119 The industry noted in September 2000 that it was "concerned about delays if the County has not acted 
to amend the Ordinance at the 3 year review and there is some disagreement about whether there is a risk within 
the Inner Protection Zone. [The permit template] seems to imply the likelihood that compelling data of risk will 
emerge and places the burden on the miners to rebut such a presumption. In our view, the burden should be on 
DERM and WASD to come forward with such compelling evidence." AR706. 

n120 The Corps' analysis of past impacts was brief. "Past actions within the established geographic bounda-
ries for resource evaluation have resulted in impacts to the environment. It is not possible or necessary to quan-
tify and qualify the conditions of the entire Everglades ecosystem prior to the first impacts of man and identify 
each subsequent action and its impacts." AR614 at 89. 
  

The Corps ultimately avoided these water supply issues in the EIS (and ROD), claiming to defer to the County what 
should have been the Corps' responsibility. A senior Corps staff member stated that "I do not [*121]  think Corps needs 
to get in a position of deciding how much protection is warranted for the wellfield. . . ." AR602. As further general evi-
dence of the inadequacy of the Corps' consideration of the wellfield contamination issue, the Court observes that the 
scientific or technical reports listed in the EIS references that are related to water, e.g., a 1978 study entitled "Investiga-
tions of ground-water conditions at borrow pits 7, 9, and 10, Miami-Dade County, Florida," AR614 at 109, are nearly 
all more than twenty years old or relate to water bodies in other states, e.g., Michigan, Wisconsin. Even a non-scientist 
recognizes that this poses a problem in the ever-changing world of South Florida's ecosystem. 

In conclusion, the Court cannot determine that the Corps' decision relied on the relevant factors. The Corps either 
should have waited for the County to complete its studies of wellfield protection, or the Corps should have done its own 
study. Also, the agency's explanation for its failure to impose greater protections, i.e., that it was the County's decision, 
runs counter to the clear evidence from the scientific reports in this record which expose the risk of contamination, and 
[*122]  the Corps' regulatory duties to protect the environment. 
  
b. Seepage losses to the Park and WCA 

Another area in which the EIS lacks sufficient detail is in its hydrological analysis. According to the EIS, there is a 
"very high ground water seepage rate" that is causing injurious "declining water levels and hydroperiods" in the Ever-
glades Protection Area and the Pennsuco wetlands, AR614 at 24, and seepage rates will increase with an increase in the 
acreage of mining, particularly if the new quarries are located near the western edge of the Lake Belt. AR614 at 77. In a 
total of less than two pages of analysis, the EIS concludes that "although . . . there are potentially significant impacts to 
large-scale increases in mining, it also seems true that there are readily available strategies to mitigate for these impacts. 
. . . It is also clear that time is available to complete a more definitive analysis and prepare the appropriate solutions." 
AR614 at 77. This apparent reference to the incremental nature of the seepage impacts, i.e., they grow worse as more 
mining occurs, demonstrates that the cumulative impact of this mining will be significant and will adversely effect the 
adjacent [*123]  wetlands (e.g., WCA-3B and the Pennsuco); n121 thus, it was error for the Corps to have paid so little 
attention to this issue. 

 

n121 The ROD does not remedy this deficiency in the EIS. While the permits do "require the Permittee to 
implement measures to prevent the seepage loss," they also note that "if the impact cannot be avoided, the result 
would be a reduction in water depths and duration in the adjacent wetlands," AR1028 at 81, apparently anticipat-
ing such an occurrence but not imposing or even specifying any prevention measures. 
  

As early as March 1997, ENP advised the Corps that rock mining increases the seepage of needed water from the 
Park since mining increases the aquifer's ability to convey water. AR439. FWS also noted that required restorative 
flooding levels in the WCAs and ENP will lead to increased water levels along their borders to the east, and that will 



Page 36 
2006 U.S. Dist. LEXIS 12579, * 

require that seepage be controlled -- a difficult task since mining aggravates the seepage problem. AR464. The National 
Audubon Society [NAS]  [*124]  already had provided its comments to the Corps regarding seepage issues. 
 

  
The Lake' Belt is in one of the areas of greatest groundwater transmissivity in the entire Everglades re-
gion. Unfortunately there is a belief among some groups that stacking water in a quarry pit actually in-
hibits seepage. This misconception needs to be rectified. Simply put, water flows through water with less 
resistance than water flows through rock, even porous rock. NAS EERC [Everglades Ecosystem Restora-
tion Campaign] has a grave concern that quarry pits may actually exacerbate seepage losses from the Ev-
erglades. This concern is heightened by the fact that millions of tax dollars are being spent on Everglades 
restoration, with the goal of improving water timing, delivery, quantity, and quality to the Everglades. 
Water loss from abandoned quarry pits in the Lake' Belt have the potential to negate much of the benefit 
gained through the expenditure of public dollars in the restoration effort. . . . Although structural seepage 
barriers have been proposed as the solution to seepage problems, NAS EERC contends that under many 
circumstances this may not be the best solution. In addition to the high costs [*125]  of seepage barrier 
installation, there is a concern regarding the permanency of the barrier. . . . removal is for all practical 
purposes unrealistic. . . . A structural barrier [also] may actually cause draw down of the aquifer by im-
peding groundwater flow. 

 
  
AR340. 

Approximately one year before the Corps published the final EIS, the Governor's office urged the Corps to explain 
the connection between the planned mining in the Lake Belt and the CERP/Restudy project components, as well as 
"how feasibility and seepage control studies will be used in the decision-making on [Lake Belt] permits. . . . The future 
healthy functioning of the Everglades ecological system and the future water supply of Miami-Dade County will be 
dependent upon the outcome of these issues." AR605 at 73. The EIS was issued, nevertheless, without detailed recom-
mendations for seepage control. 

Shortly after the final EIS was released, ENP reported that "there is an increasing trend in the seepage lost . . . to the 
east from WCA-3B. . . . The increased groundwater flow to the east resulting from the lakes appear to be the primary 
reason for the declining water levels and hydroperiod in Pensucco [sic] wetlands. [*126]  . . . The water delivery to the 
North West Well Field appears to decrease significantly . . . with extensive lakes in the Lake Belt area." AR614 (August 
21, 2000). 
 

  
EPA has concerns about the impacts of future mining as it relates to seepage losses from Everglades Na-
tional Park, Water Conservation Area-3B, and the Pennsuco Wetlands. Absent implementation of some 
significant contravening measures, this groundwater movement to the east will have even larger impor-
tance on the area's wetlands. . . . There remains some significant uncertainties associated with the effec-
tiveness of subsequent assessment/planning measures as well as in ascertaining whether even known 
losses can be mitigated to acceptable levels. 

 
  
AR 713, FAR41 (September 20, 2000). "Previous experience attests to the fact future developmental actions will make 
sustaining desired water quality standards difficult." AR713. n122 The ROD ultimately imposed a Special Condition 
(Special Condition 3), which imposes on the permittee responsibility for avoidance measures or compensation for ef-
fects of changes in groundwater flows, but without specifying what that will require. "The actual plan will be submitted 
in a [*127]  future year once, as discussed elsewhere in this memorandum, revised modeling and the design of the 
CERP are further along." AR1028 at 74. This is far too vague to be in compliance with NEPA, and its open-endedness 
violates the requirement that permit conditions be "reasonably enforceable" -- found in 33 C.F.R. 325.4(a). 
 

n122 EPA also noted that "any [permit decision] based solely on the [EIS] would be incomplete/premature 
because resolution of these critical environmental issues [mitigation, land use planning conflicts, wellfield is-
sues, etc.] is deferred until completion of the [Phase II Master Plan]. AR713. 
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Seepage losses, particularly when they are certain to result from the proposed activity, are within the range of indi-
rect effects required by NEPA to be studied in some detail. n123 To ignore this indirect effect "would be to [allow the 
Corps] to wear blinders that Congress has not chosen to impose." Riverside Irr. Dist. v. Andrews, 758 F.2d 508, 512 
(10th Cir. 1985); [*128]  see also, National Wildlife Federation v. Coleman, 529 F.2d 359, 374 (5th Cir. 1976) (pro-
posed highway construction's indirect impacts included residential and commercial development that would develop 
around the highway interchanges). Rather than providing an adequate evaluation, backed by "accurate scientific analy-
sis," 40 C.F.R. 1500.1(b), the Corps postponed examination of the seepage question indefinitely and, essentially, left its 
NEPA obligation for a future time. n124 Delay of this critical analysis was an unacceptable deviation from the regula-
tory framework and, as such, requires remand. 

 

n123 Threats to the habitat of the endangered whooping crane caused by a reduction in water which was 
caused by a change in the flow of a tributary stream which, in turn, was caused by construction of a dam, were 
indirect impacts required to be considered under NEPA. Riverside Irr. Dist. v. Andrews, 758 F.2d 508 (10th Cir. 
1985) (denial of nationwide CWA permit for construction of dam due to resulting threat to habitat of endangered 
whooping crane). These threats to the whooping crane are even more attenuated than the indirect seepage im-
pacts which are certain to occur as mining increases in the Lake Belt. 

 [*129]  
 
  

n124 The point discussed, above, regarding the staleness of the scientific studies relied upon in the EIS also 
applies to the question of whether groundwater seepage effects were adequately analyzed. 
  

 
  
c. Wood stork habitat destruction 

The EIS announced to the public that the proposed mining plan would have "no effect" on any Federally listed spe-
cies, AR83, and that the project was fully coordinated with FWS, pursuant to "formal consultation" and was "in full 
compliance" with the ESA, AR614 at 101. This conclusion was reached without the benefit of either a Biological As-
sessment or a Biological Opinion, as discussed, infra, and misrepresents the nature of the Corps' consultation with FWS 
at the time. The EIS discusses the wood stork in a total of approximately one-half of a page, AR614 at 49, 83, and fails 
to report that hundreds of acres of wood stork foraging habitat will be destroyed -- a fact which should have been ad-
dressed in the NEPA document. n125 The Corps simply determined that there will be no loss of habitat functions since 
wildlife will be displaced from mined lands to [*130]  restored lands. AR956. The Court discusses this issue in more 
detail in the section, below, which evaluates the Corps' compliance with the ESA, but briefly notes here that both NEPA 
and the ESA require that direct and indirect effects on protected species be considered. Riverside Irr. Dist. v. Andrews, 
758 F.2d 508 (10th Cir. 1985) (Corps properly considered indirect effects of permit to construct a dam and reservoir, on 
whooping crane habitat downstream). The Corps' failure to consider not only the direct effects (e.g., foraging habitat 
loss), but also the indirect effects (e.g., potential relocation of breeding rookeries, etc.) on the endangered wood stork 
renders the EIS fatally flawed. n126 

 

n125 It may be that financial restrictions limited the agencies' analysis of impacts on protected species. 
FWS had stated earlier that it had no funds to conduct wildlife analyses. AR83. 

n126 The ROD offers little improvement in this area. "The project is . . . expected to result in no change in 
wildlife utilization compared to before mining, although on a smaller area of land." AR1028 at 79. 
  

 [*131]  

Although prior to publication of the final EIS the Corps had obtained the FWS' concurrence that the proposed min-
ing project was "not likely to adversely effect" any protected species", the FWS announced on April 30, 2001, that it 
was not able to concur with the Corps' recently announced conclusion n127 (which restated its earlier determination) 
without receiving supporting information. AR824. FWS observed that no biological evaluation was included in either 
Public Notice issued by ACOE, nor had the EIS provided a thorough analysis of the potential effects -- including cumu-
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lative effects -- on the species. AR824. Thus, FWS identified that NEPA had not been met and this Court agrees. The 
Corps failed to carry out its NEPA-imposed duty to consider "the environmental impact" of the proposed action, 42 
U.S.C. 4332(C)(I), 40 C.F.R. 1502.1, particularly by failing to include accurate scientific analysis regarding an endan-
gered species known to be within the area of the proposed mining. 40 C.F.R. 1500.1(b). 

 

n127 On March 1, 2001, the Corps had announced in the Revised Public Notice that the proposed mining 
was "not likely to adversely effect" any protected species. AR737. 
  

 [*132]  
  
d. Increasing urbanization of Miami-Dade County 

Indirect effects may include growth inducing effects, 40 C.F.R. 1508.8, particularly if that growth might not occur 
without the project's influence. Impacts that "could likely occur at the site or in the vicinity whether or not the permit is 
issued should not be given much weight." William L. Want, Law of Wetlands Regulation §  6:64, at 6-58 (2005). The 
EIS reports that "continued westward urban expansion of Miami" is a reasonably foreseeable action related to the pro-
posed mining plan, AR614 at 89, and that it will result in "negative impacts," AR614 at 90, but provides no analysis of 
the specific impacts other than to state that they will be "confined primarily to the immediate area." AR614 at 90. (The 
EIS also suggests that mined rock from the Lake Belt will have a statewide value.) There is nothing in the EIS that sup-
ports a conclusion that westward urban expansion of Miami would occur whether or not the mining continues in the 
Lake Belt, nor is there anything to show that the adverse effects of the mining-related development will be "confined." 
n128 

 

n128 Plaintiffs claim that the aesthetic value of the Lake Belt was not considered, but it appears that the 
Corps briefly addressed this point. The Lake Belt has a relatively consistent, i.e. little or no diversity, visual ap-
pearance as wet prairie with tree stands of melaleuca. "This perception of minimal diversity results not only 
from the subtle differences in landscape form, color, and texture, but is also a result of the dynamic mode of the 
average observer (from an automobile). The natural appearing landscape remains dominant. Changes in the 
landscape are evident, i.e., quarry lakes, but not dominant." AR614 at 67. Obviously, increasing the acreage of 
mining will cause the quarries to become more dominant and will decrease the natural aesthetic value of the 
landscape; and this cumulative impact should have been addressed in the EIS. 
  

 [*133]  

A cumulative impacts analysis requires that the present action be considered along with reasonably foreseeable fu-
ture actions. Clearly the production of limestone-based concrete and cement will lead to greater urbanization anywhere 
in which the rock is used, and it was error for the EIS to ignore this element. "More strongly related indirect impacts 
should be given heavy consideration, while more attenuated' impacts should be considered, but less heavily." Regula-
tory Guidance Letter ("RGL") 88-11 (effective August 22, 1988, expired December 31, 1990), reprinted in William L. 
Want, Law of Wetlands Regulation (2005). To the extent that future specific uses of the mined rock in non-contiguous 
areas, i.e., areas not adjacent to the Lake Belt, are unforeseeable, the Court finds that the Corps properly declined to 
conduct further study. This conclusion, however, does not relieve the Corps of considering the development, at a mini-
mum, of the Lake Belt area itself which will occur as a direct result of the mining. For example, additional roads and 
infrastructure to support the mining will be developed, and there will be more truck and rail traffic to process the mined 
rock. n129 

 

n129 Moreover, as noted by the FWS, it was inappropriate for the Corps to credit the mining permit appli-
cants with stimulating economic growth but not to charge them with the costs suffered by the environment con-
sequent to such growth. AR712. 
  

 [*134]  

In a recent decision by another member of this Court, the Corps was ordered to consider the cumulative effects of 
future planned development even if such development had not yet been specifically proposed. Florida Wildlife Federa-
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tion v. U. S. Army Corps of Engineers, 401 F. Supp. 2d 1298, 1326-1328 (S.D. Fla. 2005). While the limestone mining 
in the present case is not as obvious a catalyst to development as the biotechnology research park at issue in Judge Mid-
dlebrooks' case, it is nevertheless this Court's conclusion that the future urbanization of the Lake Belt and at least the 
surrounding areas to the eastern side of the Lake Belt should have been considered by the Corps as a cumulative effect 
of the proposed mining plan. n130 

 

n130 The Corps rejected requests that the EIS be expanded to include the direct, indirect and cumulative ef-
fects on other wetlands in Florida as a result of placement of the mining products. "If wetlands are impacted by 
the placement of fill and subsequent construction, this activity would be addressed by a Section 404 permit that 
covers that particular activity." AR586. The ROD acknowledges that "secondary effects . . . are those resulting 
from the use of the material mined. . . . The mined material is processed into cement, crushed rock, and fill 
products that are used for construction throughout the State. Some of this could be used as fill in wetlands but 
these uses are regulated individually through 404 permits." AR1028 at 59. 
  

 [*135]  

The Court is troubled by the underlying theme of the Corps' ROD which suggests that the permits at issue have 
been designed to be extended to the full fifty year mining plan. As is evident from the ROD, the Corps has not shelved 
the larger plan, but rather just delayed its implementation until the first period of mining is complete. Record evidence 
shows that the purpose of permitting mining in the Lake Belt is to serve a predicted need from Florida's rapidly increas-
ing population growth rate, and there is nothing to suggest that the growth rate will slow significantly. Thus, the Corps' 
simple dismissal of the negative impacts of development, even as to just the Lake Belt and nearby area, violated 
NEPA's requirement that all indirect effects be addressed. 40 C.F.R. 1508.8. 
  
2. Consideration of adverse environmental effects which cannot be avoided if the proposal is implemented (i.e., the 
mitigation plan) 

The Corps' EIS identified various serious impacts, as noted above, n131 and thus the Corps was required, by 
NEPA, to first attempt to avoid these impacts and then to minimize whatever was unavoidable, and, finally, to mitigate 
for any unavoidable [*136]  adverse effect. 
 

  
Implicit in NEPA's demand that an agency prepare a detailed statement on any adverse environmental ef-
fects which cannot be avoided should the proposal be implemented,' is an understanding that the EIS will 
discuss the extent to which adverse effects can be avoided. More generally, omission of a reasonably 
complete discussion of possible mitigation measures would undermine the action-forcing' function of 
NEPA. 

 
  
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 351-52 (1989). n132 The Corps and EPA have entered 
into a Memorandum of Agreement ("MOA") on Mitigation, n133 which adopted the sequencing approach that had been 
used by EPA: generally not considering mitigation as a factor in favor of issuing a permit but rather requiring it after the 
permit proposal is determined to meet permit criteria independently of mitigation. n134 
 

n131 The Corps' identification of the serious impacts was not accompanied by an adequate analysis thereof. 

n132 "Although NEPA does not mention mitigation, by administrative practice and regulation mitigation, 
including conservation-type mitigation, plays an important role in the discharge by federal agencies of their pro-
cedural duty under NEPA to prepare an EIS." Thomas J. Schoenbaum and Richard B. Stewart, The Role of 
Mitigation and Conservation Measures in Achieving Compliance with Environmental Regulatory Statutes: Les-
sons from Section 316 of the Clean Water Act, 8 NYU Envtl. L. J. 237, 276 (2000). 

 [*137]  
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n133 The Memorandum of Agreement Between the Environmental Protection Agency and the Department 
of the Army Concerning the Determination of Mitigation was revised, effective date February 7, 1990, reprinted 
in Margaret N. Strand, Wetlands Deskbook (2d ed. 1997). 

n134 According to the Mitigation MOA between EPA and the Corps, which coordinates respective duties 
under §  404, a project is to be assessed first without considering proposed mitigation. Margaret N. Strand, Wet-
lands Deskbook 132-33 (2d ed. 1997). 
  

The CEQ regulations direct that mitigation measures be discussed, 40 C.F.R. 1502.14(f), 1502.16(h), 1505.2(c), 
1508.25(b)(3), but a mitigation plan need not be fully developed in the EIS, see Robertson v. Methow Valley, 490 U.S. 
332 (1989). It is important, however, that the NEPA document contain all of the relevant information about the impacts 
of mining as well as the planned mitigation for those impacts. "Nothing should be left to good will among agencies or to 
[*138]  personal recollections." FAR97. 

Mitigation is compensatory, and has been interpreted to require a replacement of the functional value of the wet-
lands, that is, there should be no net loss of wetland values. In February 1998, the Corps held a meeting of its branch 
chiefs to discuss mitigation, and decided that the basic assumption underlying the mitigation evaluation should be to 
restore the wetlands in context of the entire ecosystem. Neither an "as is today" or "as it should have been, i.e., pine 
flatwood wetland, pre-impact with invasive species" approach was selected, but rather a more tailored approach toward 
restoration based upon the specific function being performed by the specific wetland at issue. AR545. n135 The analysis 
of wetland values in the present case was extensive; n136 however, the results were not applied in the Corps' decision-
making process. Many attempts were made to assess the value of the existing wetlands on which the miners wish to 
mine and construct supporting infrastructure, e.g. roads, work pads, etc. The Court already has addressed the importance 
of accounting for previous impacts on degraded wetlands, and the Corps' limited evaluation of such impacts [*139]  
here, when determining the adverse effects of a proposed action. The Corps' predictions of future impacts were similarly 
limited; for example, the Corps noted that the impact on groundwater seepage is "not immediate: it increases as the min-
ing proceeds. The recommended plan is based on 50 years of mining so the total effect will not be seen until then. . . . 
The current discussions are to determine the appropriate mitigation measures to be incorporated into the master plan to 
be reported to the State Legislature by December 31, 2000." AR614 at 99. 

 

n135 At the end of this meeting the question was raised by Corps staff as to whether there would be a public 
notice to announce this "fundamental change in how we do functional assessments on wetlands" as to projects 
greater than three acres. AR545. 

n136 The Corps' mitigation analysis in the EIS benefitted from the work of both the Lake Belt Committee 
and the Issue Team, as well as an interagency meeting held in August 1996. The Lake Belt Committee's report 
in 1997 proposed that mining be concentrated toward the east and that the industry fund the acquisition and res-
toration of lands toward the west, which was accepted and adopted by the Florida Legislature. AR1028 at 35. 
  

 [*140]  

"The compensatory mitigation proposed for this project consists of the restoration or enhancement of degraded wet-
lands within the region and creation of littoral zones adjacent to the quarry lakes." AR614 at 91. The EIS also briefly 
identifies specific mitigation measures to protect the wellfields, including the construction of a berm around the Lake 
Belt to prevent direct entry of surface water runoff and the prohibition of any future development of western areas as 
well as using land use regulations to prevent urban runoff from negatively impacting the Northwest Wellfield, AR614 at 
82-83. Very little is discussed regarding the seepage impacts other than to say that water control structures might help, 
but that they would require more water in the overall system. Nowhere is it discussed that if the Aquifer becomes con-
taminated, such that its classification changes to groundwater under the influence of surface water, there will be an un-
paid bill in the amount of $ 250,000,000 in order to treat the water. 

Some of the strongest criticisms of the EIS were based upon the insufficiency of the mitigation plan. n137 Indeed, 
the admitted insufficiency of the mitigation n138 was the Corps'  [*141]  impetus for reducing the permit period to ten 
years. n139 In October 1997, the Department of the Interior delivered comments to the Corps regarding the inadequacy 
of the mitigation plan. 
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The mitigation plan proposed by the Northwest Dade County Freshwater Lake Belt Committee during 
the Spring, 1997, legislative session of the Florida Legislature accounted for only direct wetland loss and 
concluded that the amount of mitigation necessary to neutralize rockmining impacts to wetlands was ap-
proximately half that required by other development activities. The justification for the reduced mitiga-
tion requirement was that the lakes left behind by rockmining were ecologically superior to other types 
of development and, therefore required less mitigation. We question the scientific basis for this assump-
tion. Deep lakes are not part of the natural landscape of south Florida; they are also biologically unpro-
ductive and functionally-impaired. The mitigation ratio proposed, to date, does not and cannot compen-
sate for the biological functions lost when shallow herbaceous marsh is replaced by deep lakes and vio-
lates the no net wetland loss' directive. 

 
  
AR512. n140 The Plaintiffs refer [*142]  to several objections raised as to the mitigation plan in the original fifty-year 
mining plan, as discussed in the EIS, n141 some of which remain valid even though the duration of mining was reduced 
to ten years. For example, several months after the Corps announced the reduction in the permit periods, FWS continued 
to question the adequacy of the proposed mitigation. AR948. n142 The Court will address the Corps' discussion of miti-
gation in the EIS, with a view toward modifications, if any, that were made in light of the reduction of the permit period 
to ten years. 
 

n137 The EIS candidly states that the mitigation discussion is incomplete, but that it will be completed "dur-
ing the permit application review process and finalized as part of the permit decision after this EIS document is 
finalized." AR614 at 98. "The details of the mitigation will be completed during development of the Phase II 
Master Plan for the Lakebelt area. . . . The principal feature of the Recommended Plan is the on going develop-
ment of a comprehensive hydrologic and wetlands mitigation plan and a funding source to accomplish the plan." 
AR614 at 10. 

 [*143]  
 
  

n138 As to the 50 year plan, the Pennsuco was inadequate as a source for all mitigation. "The complete res-
toration . . . [of the Pennsuco] would result in an approximate 1,808.41 habitat unit increase in the functions and 
values of this area." AR614 at 93. "Approximately 23% of the functions and values of the wetlands impacted are 
mitigated through restoration/enhancement of degraded wetlands within the study area. Additional mitigation 
sites will need to be identified for the project to achieve complete mitigation." [refers to section 7.0 for detail] 
AR614 at 93, 103. 

n139 In early 1998, a senior Corps staff member noted that the permit duration would be based on how 
much mitigation was projected to be available from the Pennsuco wetlands area. AR544. After the EIS was is-
sued, and after the permits had been reduced to ten years, a Corps staff member noted that "If we went for a 
longer footprint/longer permit they wanted us to specifically identify the additional mitigation outside of Penn-
suco. . . ." AR865. 

n140 Criticisms of not just the ratio but also the calculation of the fee per ton of rock were received by the 
Corps, and in February 1998, the Corps staff expressed their own concern as to whether the draft mitigation pro-
posal was based on proper assumptions. The Corps was concerned whether SFWMD's costs/acre would hold 
over fifty years at an estimated 7.8% annual growth rate, and whether or not other non-Pennsuco mitigation 
lands will cost $ 6,142/acre to buy/restore. AR552. 

 [*144]  
 
  

n141 For example, in July 2000, DERM recommended denying the permits because the mitigation de-
scribed in the EIS was "wholly inadequate." AR65. 



Page 42 
2006 U.S. Dist. LEXIS 12579, * 

n142 EPA also noted a lack, in April 2001, after the announced reduction, of critical information to assess 
the proposed mitigation plan, and observed that the Lake Belt Committee Phase II plan didn't provide the infor-
mation as had been anticipated by the Corps and others. AR820. 
  

 
  
a. Mitigation Math 

While a certain amount of flexibility in a mitigation plan is necessary and advisable, n143 there must be enough 
definition to allow for a meaningful review and evaluation of the plan to ensure that it would be successful. An agency 
must exercise particular care when the mitigation requires restoration of a large number of acres and the location of 
those restored acres is critical to, e.g., limiting groundwater seepage. While the use of a mitigation fee per ton positively 
correlates to the amount of impact, it also creates difficulties by shifting the focus to "mine now, mitigate later" since 
the mining will take place first, followed by payment [*145]  of the fee, then followed by expenditures for mitigation. 

 

n143 As previously noted, the Corps' 1983 ROD on mining limestone in the Lake Belt area determined that 
permits should be reviewed individually, to allow for flexibility to accommodate "the needs of the people, the 
socioeconomic values and industrial demands, and future technical data which may become available and which 
would pertain to impacts of the activity to the overall system." AR3. 
  

i. The ratio 

The Court will only briefly address the question of the adequacy of the Corps' mitigation ratio of 2.5:1, since a 
complete discussion of Habitat Units, lift, and other aspects of the Corps' mitigation analysis are not necessary here. An 
interagency meeting was held in 1996 regarding wetland values and the calculation of mitigation, i.e., how many acres 
of restoration to require for each acre of mining impact. At that meeting the "Corps, DEP, SFWMD and DERM agreed 
to apply a 2.5:1 ratio within the entire basin for the acquisition, enhancement and perpetual [*146]  maintenance of the 
wetlands in the Pennsuco. If the development ratios were applied to the same table, the resulting mitigation ratio would 
be 4.6:1." Staff concluded that costs per acre for Pennsuco lands were $ 5,000, so the actual contribution required for 
each acre mined would be 2.5 times $ 5,000 = $ 12,500. FAR131. Corps staff admitted that the 2.5:1 ratio had "a fairly 
large fudge factor." AR500. At some time in the next year, the Corps conducted a Wetlands Rapid Assessment Proce-
dure (WRAP) n144 for the Pennsuco. The acreage ratios calculated pursuant to the WRAP were 3.65:1 (the Corps' 
stated preference for individual permits), and the ratio calculated pursuant to a modified version of WRAP known as 
MWRAP (used for large scale projects such as mitigation banks n145), was 5.93:1. AR618 at 245. "Based on the 
WRAP score that was done for the Lakebelt study . . ., we would be requesting mitigation at a ratio of about 3.5 to 5.5 
to 1. This is a big jump from where we were at before, but we always knew that we were undermitigating." AR532 
(November 14, 1997). In discussing other mitigation ratios in a nearby area, i.e., within the East Turnpike Basin, the 
Corps observed that it had [*147]  "been progressing in increasing the amount of mitigation required targeting the Penn-
suco area. We started at about 0.5:1 and most recently required 1.7:1." AR532. The mitigation ratio was established as 
2.5:1. n146 By the time the draft EIS was distributed, the agencies were using a cost estimate to acquire/restore one acre 
of Pennsuco wetlands as $ 6,142. AR614 at 98. 

 

n144 A WRAP assesses six factors in a system to determine its functional wetland value: wildlife utiliza-
tion, vegetative groundcover, vegetative overstory, upland/wetland buffers, hydrology, and water quality inputs. 
Each factor is assigned a score between 0 and 3 based upon standardized criteria, all final scores are added and 
then divided by the maximum score possible to determine the functioning value for a particular system. FAR94. 

n145 Mitigation banks provide replacement functions and values, expressed as credits, for unavoidable ad-
verse impacts. For example, Florida Power and Light is the "owner and operator of the Everglades Mitigation 
Bank, the largest permitted mitigation bank in the United States. The Everglades Mitigation Bank is located on 
approximately 13,249 acres of freshwater and estuarine wetlands in Dade County, Florida." AR605 at 212. 

 [*148]  
 
  



Page 43 
2006 U.S. Dist. LEXIS 12579, * 

n146 Confusingly, a senior Corps staff member later references a mitigation ratio of 2.78:1 as having been 
calculated for the EIS, and notes that he had "finally calculated the ratio . . . reflecting [certain] assumptions, 
[e.g., water quality stays constant, sawgrass prairie used as reference for mined lake and littoral assessments]." 
AR618 at 246-48. 
  

DEP took a strong position with the mining industry that the 2.5:1 n147 and $ 6,142 cost per acre were non-
negotiable, which apparently contributed toward the miners' walking out of a meeting with the Corps and others in 
March 1998. n148 The miners rejected the federal agencies' proposal, which initially included an $ .08 per ton fee, even 
though the "agency folks had worked real hard to come up with a balanced proposal." AR562. n149 In light of the sev-
eral higher ratios which were developed but ultimately discarded by the Corps, the Court has serious concerns as to 
whether the final determination of 2.5:1 is adequate to replace the lost value of the wetlands. 

 

n147 Although the EIS specified that "increased mitigation will not be required for areas currently permitted 
when the permits expire," AR614 at 99, the Corps adopted the 2.5:1 ratio to apply to all mining -- not just min-
ing under the new permits but also under the extended prior permits, which displeased the mining companies. In 
early 1999, EPA economists also developed a formula to account for mitigation as to mining that had occurred 
from October 1, 1998, to September 30, 1999, and any related outstanding mitigation. The formula provided a 
"kicker" of 2.1% to the mitigation calculations. SAR1336 at 2428, 2426-7 (originally part of AR666). The com-
panies argued that they should be grandfathered in from prior permits, which reportedly generally had required 
only one acre of restoration for every ten acres of impact. AR956. Just prior to issuing the ROD, the Corps 
modified its calculations based on the mining companies' objections. AR1009. 

 [*149]  
 
  

n148 This result prompted one Corps staff member to inquire as to whether the Corps could force the Flor-
ida Rock takings case along. AR560. 

n149 An EPA staff member reported that the miners were upset about the settlement of the takings case and 
the areas of mitigation to be determined as a result of the Lake Belt process, announcing that they would hire an 
economist to talk with the EPA economist. AR560. The agencies' plan included a credit to the mining companies 
of $ 2,500 per acre of property owned within the Pennsuco; and a total of 3,740 acres to be transferred "up 
front." AR560. 
  

ii. The fee 

A key component of the mitigation plan is the collection of a mitigation fee, imposed by the State of Florida on all 
limestone from the Lake Belt area. The $ .05 per ton, which increases each January 1, is based upon an overall mitiga-
tion ratio of 2.5 acres of restored wetlands for each one acre mined, assuming that the cost to acquire and restore one 
acre of Pennsuco wetlands is $ 6,142. AR614 at 98. The mitigation fee is collected by the State and held in a Mitigation 
Fund overseen by [*150]  a multi-agency panel. Fla. Stat. §  373.41492(2). n150 The fee is in addition to on-site hydro-
logical mitigation, including the construction of shelves, which first were calculated as surrounding each one mile 
square lake. n151 The fee per ton established by the state legislature is recognized by the Corps as the administrative 
mechanism by which the miners are providing compensatory mitigation to satisfy Federal requirements. n152 The use 
of fees paid, e.g., by a developer, to fund mitigation instead of providing it directly has grown over the past decade. 
n153 These "in-lieu-fee arrangements" were discussed in the 1995 federal agencies' Guidance issued regarding the es-
tablishment and use of mitigation banks, and further guidance was provided in 2000 by a multi-agency panel. Such ar-
rangements should be "self-sustaining" and "land acquisition and initial physical and biological improvements should be 
completed by the first full growing season following payment of the initial funds. . . ." 65 Fed. Reg. 66913 (November 
7, 2000). 

 

n150 "If a general permit by the US Corps, or an appropriate long-term permit for mining, consistent with 
the Miami-Dade County Lake Belt Plan, this section, and ss. §  373.4149, 373.4415, and 378.4115 is not issued 
on or before September 30, 2000, the fee imposed by this section is suspended until revived by the Legislature." 
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 [*151]  
 
  

n151 The revised mining plan allowed for larger lakes, however, which resulted in less littoral shelves. A 
senior Corps staff member noted that this issue was addressed by calculating mitigation requirements based 
upon the percentage of deep mined area. AR616. 

n152 "The Corps permit will differ from the State's. They have the fee per ton since the Legislature says so. 
The Corps permit template recognizes the fee-per-ton as a mechanism but provides criteria that the replacement 
of functions (based on reports from the interagency committee) balance the actual impacts (based on actual rate 
of mining) using the WRAP-based methodology (0.18 units in Pennsuco/0.45 units mining)." FAR16. 

n153 See Fed. Reg. 66914 (Nov. 7, 2000). William L. Want, Law of Wetlands Regulation §  6:43, at 6-40 
(2005). 
  

The Corps has noted that the fee per ton was based on a 50 year cash flow table estimating 300 acres mined for 
each of 50 years, and that the "mine-now-mitigate-later" approach was developed to keep the fee at no more than $ .05 
per ton. AR956. The length of the initial period of proposed mining [*152]  made economic predictions difficult. 
 

  
The agencies [sic] economists feel extremely uncomfortable making economic forecasts over a long pe-
riod of time (i.e., 50 years). Therefore, they recommend that a revisitation' clause be included in the 404 
permit so that representative and appropriate values for the economic variables can be determined and 
utilized. The purpose is to ensure that revenues from the industry match agency costs for the agreed upon 
mitigation plan. This is especially critical since the mitigation credits for the Pennsuco wetland will not 
be adequate to offset the total amount of the anticipated wetlands impacts from the proposed mining. 

 
  
FAR120. FWS noted that "the landscape in South Florida will change drastically as a result of the Everglades Restora-
tion" and that this limited the Corps' ability to prepare a full mitigation plan for the entire fifty years originally envi-
sioned. FAR2. As noted above, the initial assumed value for Pennsuco wetland acquisition and restoration costs was $ 
6,142 per acre. This figure is increased slightly each year, and is based on acquisition costs of $ 3,071 per acre. See Am. 
Compl., Attachment 1. According to Plaintiffs,  [*153]  however, Pennsuco land prices were significantly higher than 
provided for by the permits and the ROD. "[For example,] Parcels in the Pennsuco owned by the Florida Rock mining 
company were valued at $ 10,000 per acre as part of an October 2003 land swap.'" Further, the Corps' settlement of the 
Florida Rock takings litigation resulted in compensation of $ 13,462 per acre. The Corps received comments after the 
EIS was issued urging the Corps to purchase as much land for mitigation as possible early -- before prices increased. 
AR956. 

The costs used to derive the fee included the costs of melaleuca removal. It appears that the costs of removing me-
laleuca were underestimated in the Corps' adoption of the cost of $ 6,142 per acre of mitigation, i.e., to acquire and re-
store an acre of Pennsuco wetlands. "Removal costs are really very low for the amount of work that needs to be done." 
FAR124. "It is our belief that the proposed costs [at that time already updated to $ 6,142/acre, see AR126] attributed to 
management of the Pennsuco are extremely conservative and do not accurately reflect the actual effort necessary to 
manage Melaleuca successfully." AR547. n154 The Corps has claimed [*154]  that "without the melaleuca removal 
required by the [Lake Belt] plan, and funded by the mitigation fees these open areas [of wetlands in the Lake Belt] 
would be overrun by vegetation and unavailable to the storks for forage." AR1144 at 15 (Corps' FAQs). n155 In light of 
the potential underestimating of these expenses, the Court has serious concerns regarding the adequacy of the fee with 
respect to the costs of acquiring wetlands for restoration. 

 

n154 Exotic treatment costs were estimated to be $ 50 per acre for prescribed burning in the Pennsuco. 
"Prescribed burning, in conjunction with chemical control, is much more effective than chemical treatment 
alone. We are proposing that annual burning take place for five years following chemical treatment. Restoration 
costs are based strictly on exotic control measures -- chemical treatment and prescribed burning. Hydrologic res-
toration has not been considered, although it may be a factor. At this time, there is no way to estimate its need or 
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cost." The annual maintenance costs for the Pennsuco for the first year after the beginning of a melaleuca re-
moval program, ranged from $ 494/acre (central area of Pennsuco), to $ 938/acre (northern), to $ 2270/acre 
(southern). These figures drop in each of the subsequent four years, and then in the fifth year revert to a lower 
cost a regular maintenance program (after the melaleuca seed source has been controlled). AR618 at 178. (At-
tachment to fax from EPA to Corps). 

 [*155]  
 
  

n155 It is unclear why this particular mitigation, i.e., melaleuca removal, could not be accomplished without 
the mining plan. It is not enough to justify permitting the mining -- with its consequent total environmental dam-
age to existing wood stork foraging areas -- in order to fund restoration of other areas for wood stork foraging. 
Although it is not the Court's role to second-guess the Corps' judgment, it certainly appears that a more envi-
ronmentally correct result might have been obtained by not permitting the mining, and instead funding me-
laleuca removal on those wetlands already publicly owned. 
  

 
  
b. Lakes/Shelves 

The EIS discusses mitigation, in part, as replacing lost wetland values by constructing edges, i.e., "littoral shelves," 
around each of the mining pits. n156 It also had been argued that the lakes themselves were of some ecological value. 
However, the deep pits and their corresponding shelves, which will be constructed by the mining companies, have been 
the subject of much criticism. 

 

n156 The shelves have been described variously as safety shelves (presumably because of the danger of the 
steep drop), artificial marshes/wetlands, and littoral shelves. 
  

 [*156]  

The Florida Game and Fresh Water Fish Commission reported that fish production is low in the quarry pits. 
AR299. Natural lakes are absent from southern Florida, and only 3.2% of Florida's natural lakes are greater than 1,000 
acres, with few lakes exceeding 30 feet in depth. FAR132. n157 At a meeting in February 1998, an interagency group 
agreed that the functional capacity of a 100 foot wide littoral shelf was .53 on a scale of 0 to 1.0, due to wildlife utiliza-
tion, ground cover, buffer, hydrology, and water quality functions. FAR124. n158 Clearly, a balanced and healthy 
agency review would result in a record that included a variety of data, not all of which must support the agency's deci-
sion. Indeed, a record that tilted in only one direction would be suspect, nor does all of the data need to support the 
agency's decision. Environmental Coalition of Broward v. Myers, 831 F.2d 984 (11th Cir. 1987). However, in this case 
the data is all against any value in the deep pits and limited, if any, value in the shelves, so the Corps' decisions runs 
counter to the evidence. 

 

n157 This specific document was not located in the AR, although pages from the document appear in Ap-
pendix D of the EIS, and the Court presumes that it was available to the Corps. AR614 at 793. 

 [*157]  
 
  

n158 Although the Court only located this document, summarized notes of a meeting, in the FAR, the con-
tent of the document is presumed to have been available to the Corps, who was present at the meeting. 
  

The Corps' conclusion that the remnant pits were of any benefit is not supported by the record, nor has it been dem-
onstrated that lakes mitigate for any of the adverse effects discussed above -- indeed, they exacerbate the groundwater 
seepage problem and the Aquifer contamination issue. n159 Similarly, the shelves are of dubitable value; apparently 
recognizing this, the Corps has postponed enforcing any requirement that the shelves be constructed. In March 1995, the 
miners requested that mitigation requirements be deferred as to the construction of littoral shelves since it may be inef-



Page 46 
2006 U.S. Dist. LEXIS 12579, * 

ficient to construct littoral zones if those areas were likely to be mined later. AR219. The ROD provides that "construc-
tion of [demonstration 100-foot wide littoral marsh] will commence after the 3-year review," while waiting for data 
from an existing marsh to determine what benefits these provide. AR1028 at [*158]  74. This represents an improper 
decision by the Corps to postpone the mitigation for the wetlands losses, and the agency's own acknowledgment of the 
insufficiency of the mitigation plan -- at least to the extent that it depended upon the shelves. 

 

n159 "Contrary to providing comparable water quality enhancement benefits, borrow lakes are much less 
capable of providing many specific benefits, and in the case of groundwater protection may even act as a conduit 
for contamination to reach the aquifer." AR117 (Correspondence from EPA to Corps, dated June 15, 1993, re-
garding project in west Broward County, immediately to the north of Lake Belt area). 
  

 
  
c. Pennsuco 

The EIS revealed that there was not enough land in the Pennsuco wetlands for the fifty year mining plan, n160 and 
that the area may not be the best choice for compensatory mitigation; despite this significant deficiency in its mitigation 
strategy, the Corps proceeded with the mining plan until it was forced to reduce the period to ten years to satisfy [*159]  
objectors. Although the Corps stated, in February 2002, that there would be enough area in the Pennsuco to accommo-
date the first ten years of mining, AR990, n161 it appears that it will be insufficient to accommodate the mitigation 
needs of all of the mining activity allowed in these permits. A senior Corps staff member noted that the permitted acres 
actually will take sixteen years to mine, and that there will be insufficient acreage available for mitigation in the Penn-
suco. AR978. 

 

n160 "Approximately 23% of the functions and values of the wetlands impacted are mitigated through res-
toration/enhancement of degraded wetlands within the study area. Additional mitigation sites will need to be 
identified for the project to achieve complete mitigation." AR614 at 103. 

n161 "The Corps has identified willing sellers in 12,000 acres of Pennsuco (more acreage then [sic] required 
for mitigation for the 10-year period)." FAR2 (Dec. 17, 2001). 
  

The EIS candidly states that the mitigation discussion is incomplete, but [*160]  that it will be completed "during 
the permit application review process and finalized as part of the permit decision after this EIS document is finalized." 
AR614 at 98. In July 2000, the Corps announced that its "current position is that the permits, if issued, will be condi-
tioned for periodic reviews that would stop mining until additional compensatory mitigation sites are identified and 
added to the permits." AR637. The special conditions, however, do not specify such a result. AR1028 at 75. 

As early as 1997, ENP and FWS argued that the Pennsuco might not be the best location for the Lake Belt's 
planned mitigation since that area may be needed for water storage or for a buffer as part of the Park's restoration. 
AR512. After the EIS was issued, the FWS noted that the long-term hydrological viability of the Pennsuco was un-
known, due to the possible effects of decreases in average annual surface water levels which may result from the min-
ing. AR671. 

The record before the Court suggests that the Corps did not comply with NEPA in preparing the EIS, nor in issuing 
the permits. While the reduction in terms of the permits did retroactively render the EIS discussion of mitigation more 
adequate,  [*161]  it is nevertheless the case that the Corps should have rigorously evaluated, with public participation, 
the actual mitigation plan to be adopted with the permits. The location of the additional property to be mitigated, beyond 
the Pennsuco, is unclear from the EIS, or even the ROD -- as it appears that there may be insufficient land in the Penn-
suco to accommodate even the 5,409 acres of mining to be conducted as a result of these "ten year" permits (13,522.5 
acres would be needed). Having failed to identify, even generally, what other properties would be mitigated, the Corps 
violated NEPA by failing to provide the public with "sufficient information to . . . generate meaningful comment." 33 
C.F.R. 325.3(a). 
  
d. Transfer of property/Conservation easement 
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Another key aspect of the mitigation plan was that the mining companies were to sell their property within the 
Pennsuco to a governmental agency at appraised value, in order to protect it from further development. n162 AR614 at 
98-99. However, only three of the companies (Florida Rock, Rinker and Tarmac) own any land in the Pennsuco. Shock-
ingly, the planned transfer of the miners' Pennsuco lands to the [*162]  public is not binding. The EIS states that the sale 
"will be negotiated with individual companies who agree in principle to sell at appraised value." AR614 at 99. n163 The 
Corps describes it as a "gentleman's agreement" that miners will sell Pennsuco lands at market value to SFWMD. 
AR956. 

 

n162 Regulatory Guidance Letter ("RGL"), issued by Corps on October 31, 2001: "areas included in a miti-
gation project should be permanently protected with appropriate real estate instruments." RGL No. 01-1, 4(a)(1) 
(Oct. 31, 2001), reprinted in William L. Want, Law of Wetlands Regulation (2005). This RGL was issued after a 
report by the National Research Council/National Academy of Sciences issued in June 2001 that criticized 
agency mitigation plans as being insufficient. William L. Want, Law of Wetlands Regulation §  6:43.1, at 6-42 
(2005). 

n163 The ROD acknowledges that there is "no written commitment" -- apparently because those companies 
do not yet have a commitment from the Corps that mining will be permitted for the desired fifty years. AR1028 
at 70. 
  

 [*163]  

The mitigation plan also envisioned conservation easements briefly in the EIS. AR614 at 99. The record reveals a 
fair amount of unsuccessful negotiation between the agency and the miners' representatives on these issues, which ulti-
mately resulted in the lack of any binding requirement on the permittees. Thus, although the adoption of the statutory 
fee per ton included an assumption that the conservation easements and agreements to sell would be given by the min-
ing companies, AR701, the Corps' decision on the easements was "[kicked] down the road to the three year review pe-
riod when we may have a better feel for land-use footprint" AR707, AR759. FWS argued that the Corps should force 
the mining companies to commit to sell their Pennsuco lands at appraised values, particularly because no lands had been 
acquired for mitigation in Pennsuco even though $ 24 million had been collected from October 1, 1999, through De-
cember 31, 2000. AR824. 

Despite earlier having proclaimed their intention to convey mined property to the public, n164 and their arguments 
that mining and its leftover lakes would serve the public interest by stopping further westward expansion of urban de-
velopment, the mining [*164]  companies slowly moved away from any commitments to convey their property rights. 
In November 1996, a Corps staff member reported that the miners wanted to keep their development rights in case the 
Urban Development Boundary for Miami-Dade County shifted to the west to include some of the Lake Belt. AR341. 
After the EIS was issued, the mining companies negotiated a statement that mined lands were to transfer to public own-
ership "where appropriate," AR901, and noted that conservation easements were not required by any statute, but that the 
miners were "doing this voluntarily," and that they were willing to work with the Corps as long as they were fairly 
compensated. AR909. n165 
 

  
We cannot agree to an open ended conveyance, irrespective of ownership or other legal restrictions and 
therefore cannot agree to obtain releases or subordination agreements as a condition. In some cases, min-
ers may just be leasing the mineral rights and may never acquire full title to create such an easement nor 
do we know if an easement would be OK with lenders or others. We also have a problem with extending 
the easement to upland areas in order to protect the littoral areas from indirect impacts. That [*165]  
would make the easement potentially limitless' and be impossible to implement as well as reaching far 
beyond the Corps CWA jurisdiction. 

 
  
AR706. The Corps' failure to adopt a sufficiently certain mitigation plan as to transfer of the mined property, particu-
larly since the public was advised that the transfer of mined lands to the public was a component of the mining plan, 
violates the Corps' duties under NEPA. 
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n164 In 1995, a mining representative stated that "the Lake Belt Plan envisions that essentially the entire 
area will be owned by the public. The mining companies have indicated that they will donate a substantial por-
tion of their land when mining is complete." AR222. Previously, the mining industry had claimed that "the min-
ers in the vicinity of the Northwest Wellfield typically sign a covenant agreeing to no future development around 
the deep lake -- shallow lake area." AR19 at 10-11. As late as September 2000, the miners were taking credit for 
the "additional consideration from the Coalition such as the agreement to sell its land in the Pennsuco strip at 
appraised value." AR708. 

 [*166]  
 
  

n165 Some members of the mining coalition made it clear that they would not "give up their property 
rights." AR 708 at 1-2. 
  

In summary, the Corps' permits authorize the mining industry to eliminate thousands of acres of wetlands. While 
the miners repeatedly describe the area as "degraded" wetlands, n166 it is nevertheless the case that these wetlands, sit-
ting directly above the Biscayne Aquifer, do serve a purpose and that purpose must be mitigated for if the wetlands are 
going to be destroyed. The Corps' mitigation plan identifies few specifics as to the serious adverse effects identified 
above, e.g., Aquifer contamination, groundwater seepage, destruction of wood stork habitat, increased urbanization. The 
major aspect of the mitigation plan is the payment of a fee per ton, and the use of those funds to acquire other wetlands 
for restoration. There is no discussion of a mitigation plan for treatment of the Aquifer if it becomes contaminated, nor 
is there a plan for compensating for groundwater seepage impacts. The derivation of the mitigation ratio is confusing, at 
best, and suggests that even [*167]  when the Corps does implement a specific mitigation plan that it will be insufficient 
as to this mining. For all of these reasons, the Court must conclude that the Corps' permitting decision -- particularly the 
EIS -- does not satisfy NEPA, and the Corps is directed, on remand, to examine the mitigation needs in greater detail. 

 

n166 The mining industry had argued that no compensatory mitigation should be required since they were 
minimizing any adverse effects by using only degraded wetlands for mining. AR222. This position clearly was 
unsupportable. 
  

 
  
3. Alternatives to the proposed action 

The CEQ regulations describe the analysis of alternatives as "the heart of" the EIS. 40 C.F.R. 1502.14. The result of 
this analysis should be a set of options which reveal a clear basis for choosing among alternatives. Skinner at 1541. 
"This discussion-of-alternatives requirement is intended to provide evidence that those charged with making the deci-
sion have actually considered other methods [*168]  of attaining the desired goal, and to permit those removed from the 
decisionmaking process to evaluate and balance the factors on their own." Sierra Club v. Morton, 510 F. 2d 813, 825 
(5th Cir. 1975); Druid Hills Civic Ass'n v. Federal Highway Admin., 772 F.2d 700, 712 (11th Cir. 1985). 

"NEPA imposes procedural requirements before decisions are made in order to ensure that those decisions take en-
vironmental consequences into account." Wilderness Watch v. Mainella, 375 F.3d 1085, 1096 (11th Cir. 2004) (revers-
ing for NEPA violations in agency decision to allow vehicle use through wilderness areas). The EIS analysis of alterna-
tives must "rigorously explore and objectively evaluate all reasonable alternatives, and for alternatives which were 
eliminated from detailed study, briefly discuss the reasons for their having been eliminated." 40 C.F.R. 1502.14(a). Be-
fore determining what alternatives to study, an agency first must clearly define the project's purpose. 
  
a. Defining the purpose 

The EIS at issue contains no definitive statement of the project's purpose and only references the creation of the 
Lake [*169]  Belt Committee as the "need" for the project. AR614 at 11-12.In the Public Notice issued with the EIS in 
June 2000 the Corps identifies the proposed work as the: "Placement of fill related to excavation activities for the pur-
pose of limestone quarrying." AR623A. The Corps' responses to critics, attached to the EIS as Appendix H, described 
the purpose as "to provide a limestone product from the Lakebelt area." n167 AR614 at 909. n168 The Federal Defen-
dants assert that "the purpose of the requested permits was to allow the applicants to exercise their mining rights." 
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Cross-Motion for Summary Judgment, Docket Entry # 32, at 33. As NEPA requires public disclosure of critical infor-
mation, the Court will rely on the more general statement of purpose contained in the more readily accessible Public 
Notice. This also is consistent with NEPA's requirement that the general goal of the project, rather than the particular 
applicant's goal, be considered. Van Abbema v. Fornell, 807 F.2d 633 (7th Cir. 1986) (proper to analyze general goal, 
rather than particular applicant's goal, "only marginally relevant" if at all, that applicant doesn't own an alternative site). 

 

n167 "A conservation biology alternative [no additional mining, mandated restoration, etc.] will not achieve 
the landowners' purpose to provide a limestone product from the Lakebelt area." AR614 at 909. 

 [*170]  
 
  

n168 Additional statements of purpose are found in the ROD, see CWA analysis, below. 
  

 
  
b. Analysis of "no action" alternative is required 

Consideration of the "no action" alternative is mandatory "to facilitate reader comparison of the beneficial and ad-
verse impacts of other alternatives to the applicant doing nothing." 40 C.F.R. 6.203(b)(1), (c), 40 C.F.R. 1502.14(d). 
This "provides a benchmark, enabling decisionmakers to compare the magnitude of environmental effects of the action 
alternatives." Forty Most Asked Questions Concerning CEQ's NEPA Regulations, 46 Fed. Reg. 18,026, 18,031 (March 
23, 1981). n169 

 

n169 Note that the 40 questions document is not owed the substantial deference as would be to agency regs, 
submitted to notice and comment. 
  

The "no action" alternative was not rigorously explored and objectively evaluated, as required by  [*171]  40 C.F.R. 
1502.14. Instead, the EIS merely explains why that alternative is not being examined in any detail. AR614 at 71-72. The 
Corps concluded that if it took "no action" and instead maintained a permit-by-permit review of proposed mining in the 
area there "would be no development of a comprehensive landuse [sic] master plan" for the Lake Belt area, AR614 at 
71. There is no basis for this conclusion, however, since the development of a master plan is not the Corps' responsibil-
ity, but rather rests with local, or perhaps state, government. The Federal Defendants admit this in their brief. "The deci-
sion to allow mining in the Lakebelt region is a land use decision made by the State of Florida and local governments. It 
is not the role of the Corps to question that determination, but rather to determine whether public interest in mining as 
determined by those entities warrants the impact to waters of the United States." Federal Defenants' Cross-Motion for 
Summary Judgment, at 363. 
  
c. Corps' analysis of three alternatives 

NEPA requires an analysis of alternatives and the presentation of that analysis in such a manner that a decision-
maker can choose [*172]  wisely among the options presented to her. The Corps must "rigorously explore and objec-
tively evaluate all reasonable alternatives [but then just] briefly discuss [those alternatives eliminated from detailed 
study]." 40 C.F.R. 1502.14(a). The EIS contains a discussion of only four alternatives: 
  
1) no action (such that the Corps will continue evaluating permits on a case-by-case basis), 
  
2) no action and revocation of existing permits, 
  
3) curtail future mining, and 
  
4) comprehensive mining plan. 
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The first three of these were "briefly discuss[ed]" and then eliminated. No other alternatives were identified in the 
EIS, so presumably no others were studied. 40 C.F.R. 1502.14(a). The ROD discusses the same alternatives. AR1028 at 
36-40. n170 

 

n170 The Industry Defendants rely on the fact that the Issue Team studied twelve alternatives, and the 
Team's report is included as Appendix F to the EIS; however, NEPA requires that the alternatives analysis be 
discussed in the EIS. In any event, the claim that the Team studied twelve alternatives is slightly misleading. The 
Team approached the study of the Lake Belt area by section: north, middle, and south, with no more than five al-
ternatives being studied for any one section. For example, two were studied or the northern section, five for the 
middle section, and four for the southern. AR614 at 843. Also, the twelve alternatives were only a very prelimi-
nary stage -- generated as a result of asking members of the Issue Team first to mark on a map their decision as 
to where mining, water management, and environmental lands should be located, and then to do the same again 
after a copy of the initial map including everyone's first round of input, was distributed. AR614 at 842. 
  

 [*173]  

i. The "no action" alternative(s) 

The Corps concluded that taking "no action" and continuing to review permits on an individual basis would not be 
wise because of the "strong consensus . . . that the current wetland mitigation requirements do not adequately compen-
sate for the resulting wetland impacts." AR614 at 71. This statement defies logic. The continuation of case-by-case re-
view does not imply that wetland mitigation requirements cannot be improved. 

The Court also determined that taking no action and revoking the mining permits would cause "economic hardship" 
on the mining industry "as well as increased cost of construction goods and services to the people of Florida," AR614 at 
71, and, as such, was "unreasonably expensive to the applicant" and therefore not practicable. n171 This statement is 
similarly senseless, and fails to take into account the principle stated within the same paragraph of the EIS, i.e., that "the 
determination of what constitutes an unreasonable expense should generally consider whether the projected cost is sub-
stantially greater than the costs normally associated with the particular type of project or would force an applicant to 
accept a level of [*174]  business risk that would be unreasonable." AR614 at 71. There is no support in the record for a 
determination that "revoking" the current permits (many of which were expiring) and denying any future permits would 
be "unreasonably expensive to the applicant" -- for the simple fact that there is no evidence at all as to the mining com-
panies' financial situations n172, nor whether, e.g., they own property in other locations that could be mined while the 
Lake Belt plan is subjected to further study, or whether they anticipated denial of permits as part of their business plan. 
n173 The "costs normally associated with" limestone mining are not specified in the record and, consequently, there is 
no basis for the Corps' conclusion that the costs of stopping mining would be "substantially greater" than the usual costs 
of limestone mining. n174 

 

n171 Citing the Preamble to the 404(b)(1) Guidelines, 45 Fed. Reg. 85336 (1980), reprinted in Margaret N. 
Strand, Wetlands Deskbook (2d ed. 1997), the Corps concluded that because of "the legal issues arising from the 
revoking of existing permits and the economic hardships imposed on the mining industry this scenario will not 
be carried forward for further evaluation." AR614 at 71. 

 [*175]  
 
  

n172 The brief report entitled "The Economic Significance of Lake Belt Limestone Mining," included as an 
Appendix to the EIS, AR614 at 871, is of no assistance. Not only does it focus on external economic factors, 
e.g., the "earnings of cement manufacture employees" or the "output of cement," rather than actual costs or prof-
its of the specific mining companies, but also its data source is questionable. The "methodology employed was 
to distributed a written questionnaire to Lake Belt mining interests." In light of the purpose behind the study, i.e., 
to gain approval of permits for those same mining interests, this report has limited, if any, value. AR614. 

n173 This is particularly true in light of the prior success of at least one of the permit applicant's regulatory 
takings challenges. While this Court disagrees with the takings determination in the Florida Rock cases, it is 
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nevertheless the case that the record reveals a successful challenge and no evidence that compensation would not 
be awarded as to any current permit denials -- if the property owner could prove their case, of course. 

n174 It is reasonable to assume that the costs of limestone mining in any area of environmental significance 
are high, and that the risks of denied permits are taken into account in the mining companies' business plans. 
  

 [*176]  

The ROD contains similarly illogical statements. For example, the Corps notes that the alternative to facing the 
"costly process" of further takings challenges brought by the mining companies, is "public acquisition of the lands." 
AR1028 at 37. While that statement is true, the Corps then makes a giant leap to conclude that public acquisition of the 
unmined lands would require all of the following: purchase of 40 square miles of land owned by the mining industry, 
removal of the roads, railways, processing plants, and other infrastructure, and removal of the drainage works -- which 
would require purchase of the remaining 31 square miles of privately owned and 16.5 square miles of publicly owned 
lands. AR1028 at 37. Having determined that the "no action" alternative would lead either to future takings challenge, 
or to purchase of the entire universe of the Lake Belt, the Corps handily rejected the "no action" alternative. The Corps 
did not even address the benefits of denying future permits for mining in the area. Having jumped from one extreme 
(total restoration at great financial cost), to the other (full mining and continued degradation), the Court failed to con-
sider a middle ground,  [*177]  e.g., simply stopping the mining first, and then proceeding step by step to restore the 
area when funding is available. n175 Because of these (illogical) determinations, both of the "no action" alternatives 
quickly were dismissed without the Corps conducting the evaluation required by NEPA. 40 C.F.R. 6.203(b)(1), (c), 40 
C.F.R. 1502.14(d). 

 

n175 The adage that when you realize you're in a whole, the first thing to do is stop digging, seems apt here. 
  

ii. "curtail future mining" 

According to the Corps, mining the 5,000 acres in Miami-Dade subject to existing permits (i.e., without any new 
acreage being approved) would last only fifteen years, at which time rock would have to be brought in from elsewhere. 
Since that imported rock now only constitutes 1% of the State's annual consumption of rock, "it would take time to in-
crease outside sources of rock imports to equal future demands. Florida must, therefore, continue to supply the majority 
of the State's crushed [*178]  rock needs for years to come." AR614 at 71-72. The fact that "Florida" must continue to 
supply its own crushed rock needs does not translate to a requirement that mining must be permitted to continue in the 
Lake Belt. The Federal Defendants acknowledge that the Lake Belt area supplies "over half" the crushed stone for the 
entire state, Reply brief, Docket Entry # 42, at 7, so apparently as much as 40% or more of the state's rock needs are 
supplied by other locations in Florida (1% foreign origin, "over half" from Lake Belt). The use of "therefore" does not 
render an otherwise unsupported conclusory statement meaningful. It is impossible for the Corps to be protected by the 
shield of deferential review when its "decision is so implausible that it cannot be the result of differing viewpoints or the 
result of agency expertise." Sierra Club at 1216. The "curtail future mining" alternative was eliminated not based upon 
facts at the time of the Corps' analysis, but rather because it might be infeasible at some point toward the end of the next 
fifteen years. This reveals that the permits as issued, which allow mining in areas not previously permitted, are not the 
environmentally preferable [*179]  alternative, for the "curtail future mining" alternative would have permitted ap-
proximately the same amount of acres to be mined, i.e., a similar benefit to the mining companies, but within previously 
approved areas and, presumably, with less adverse effects and for a shorter period time. Thus, the Corps' decision was 
not in compliance with NEPA. n176 

 

n176 Even in light of the mandated deferential standard of review, the Court cannot condone the Corps' 
short analysis as being sufficient to meet the rigorous demands of NEPA. Mere "snippets do not constitute real 
analysis" Natural Resources Defense Council, Inc. v. Hodel 865 F.2d 288, 299 (D.C. Cir. 1988) (simply an-
nouncing that protected species may be exposed to risks of oil spills was insufficient analysis under NEPA). 
"These perfunctory references do not constitute analysis useful to a decisionmaker in deciding whether, or how, 
to alter the program to lessen cumulative environmental impacts." Id. at 299. 
  

iii. Comprehensive  [*180]   mining plan n177 
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n177 Kendall Properties mining company asserts there was no such thing as a "miners' recommended plan," 
and that they always fully intended to mine all of what they own and would not have agreed to some compro-
mised "plan." "It is, and always has been, our intention to mine to the western boundary of our property. The Is-
sue Team disagreement' came about because the issues of seepage, and possible mitigation for induced seepage, 
if any, could not be sufficiently addressed by the Team." AR605 at 216. 
  

Both DERM and SFWMD complained to the Corps in 1999 that the comprehensive mining plan alternative in the 
draft EIS did not accurately represent the work of the Lake Belt Issue Advisory Team and the result of its study of sev-
eral alternatives. AR606. Specifically, the timing of mining, particularly near the wellfield, in the Team's plan differed 
from that described in the comprehensive mining plan, and the Team had not reached a consensus as to mining in the 
area south of Tamiami Trail, i.e., closest [*181]  to ENP. n178 The Corps proceeded with the alternatives described 
above -- the analysis of which, in the EIS and ROD, was exceedingly brief. The Corps' preparation of the NEPA docu-
ments, including its early preparation of permit templates even before the EIS was published, reflected the Corps' inten-
tion that the preferable alternative was and would be the "comprehensive mining plan." 

 

n178 Beyond the mining proposed in the comprehensive plan, one of the mining representatives suggested 
that the Corps analyze yet another option. "To provide bookends' the Corps may want to include [another] alter-
native of allowing 20,000 or 30,000 acres of additional mining instead of the 8,400 [new] acres evaluated in the 
Comprehensive Mining Plan." AR610. The Corps rejected that idea. 
  

 
  
d. The "bridging permits" mask the Corps' intention to permit mining for fifty years 

As noted at the beginning of this opinion, Plaintiffs allege that these really are fifty year permits, perhaps clothed as 
10 year (or 14 year or 16 [*182]  year) permits, but nevertheless designed to lead to full mining of the Lake Belt area. 
The Court agrees, and finds that this surreptitious approach to permitting does harm to the principles of NEPA, and the 
APA, as well. Other courts have noted how environmental analyses can become distorted when the initial phases of a 
project already have been approved. See, e.g., Davis v. Mineta, 302 F.3d 1104 (10th Cir. 2002) (enjoining first phase of 
a project because, although the harm would arise from later phases, of risk that the NEPA alternatives analysis would be 
skewed toward completion of the project if any construction was allowed before a complete environmental analysis was 
done). As the now Justice Breyer observed while on the Court of Appeals for the First Circuit: 
 

  
The harm at stake in a NEPA violation is a harm to the environment, not merely to a legalistic "proce-
dure[.]" The way that harm arises may well have to do with the psychology of decisionmakers, and per-
haps a more deeply rooted human psychological instinct not to tear down projects once they are built. 
But the risk implied by a violation of NEPA is that real environmental harm will occur through [*183]  
inadequate foresight and deliberation. The difficulty of stopping a bureaucratic steam roller, once started, 
still seems to us . . . a perfectly proper factor for a district court to take into account in assessing that 
risk[.] 

 
  
Sierra Club v. Marsh, 872 F.2d 497, 503 (1st Cir. 1989). Florida Wildlife Federation v. United States Army Corps of 
Eng'rs, 404 F. Supp. 2d 1352, 1362 (S.D. Fla. 2005) ("It cannot be denied that allowing substantial development of a 
project creates momentum that typically cannot be reversed."). It would be error for this Court to review this case with-
out addressing the question of the fifty year plan. n179 
 

n179 The Industry Defendants assert that it is not proper to litigate questions related to the longer mining 
plans, since those "[50 year] permits have not been proposed.]" Docket Entry # 44, p. 21 n15. This seems a bit 
disingenuous since, in November 2001, a mining representative noted that "several companies are concerned 
that the issuance of the 10 year permits may prejudice existing permits to mine beyond the 10 year footprints. . . 
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. [and] proposed savings' language to be inserted at the end of the first special condition discussing the relation-
ship between the 10 year permits and the 50 year Lakebelt program." AR899. 
  

 [*184]  

The Corps itself has declared that the EIS and the originally envisioned permits were designed to facilitate the fifty 
year planning window for mining activities, even though the permits presently were being issued for a ten year period." 
AR682. n180 The Corps acknowledged that it rushed the publication of the EIS in June 2000, but that it did so in order 
to disclose information at the time that permit extension decisions were being made. In June 2001, the Corps noted that 
the key to the renewal of the ten year permits will be the monitoring plan used in year nine. AR836. The inclusion of the 
three year review point in these "bridging permits" apparently was designed to give the Corps a means by which to re-
spond to the extensive objections that had been raised regarding the initial mitigation plans, and to determine what Mi-
ami-Dade County would do regarding potential contamination of its primary source of drinking water by mining activi-
ties. For example, the EPA had raised "serious wetland and drinking water . . ." concerns, but supported the concept of a 
"bridging permit" to deal with the problem of the expiring permits. AR705A. 

 

n180 "While the Public Notice described 50-year permits . . ., currently the parties are exploring what is be-
ing called a bridging permit' for 10 years but with a review at 3 years." AR718. 
  

 [*185]  

If these permits had been issued as fifty year permits, the Court would have invalidated the permits and directed the 
Corps to deny the permits (rather than simply remanding the case for further study). Such a conclusion would have been 
required under NEPA (and the CWA) because of the significant adverse effects and the Corps' insufficient mitigation 
and other analyses. 
  
4. Relationship between short-term uses of environment and maintenance and enhancement of long-term productivity 

The Court now turns to an evaluation of the adequacy of the Corps' balancing under NEPA of the applicant's need 
to use the environment against the enhancement of the environment's long-term productivity. Factors relevant to the 
Corps' consideration included conservation, economics, aesthetics, general environmental concerns, wetlands, historic 
and cultural resources, fish and wildlife values, flood hazards, floodplain values, land use, navigation, shore erosion and 
accretion, recreation, water supply, water quality, energy needs, safety, food and fiber production, mineral needs, con-
siderations of property ownership. AR1028 at 76-83. The Corps' weighing of the relevant factors need not result in 
[*186]  a specific dollar and cents comparison n181, particularly in a case such as the present which involves extensive 
environmental destruction in order to obtain natural resource materials for sale by private corporations. 
 

  
The decisionmaker's task nevertheless remains the same. It is not to total up dollars and cents in a sort of 
profit-loss ledger, but rather to consider the previously unconsidered by giving weight and consideration 
to the ecological costs to future generations in deciding whether present economic benefits indicate that 
the depletion of irreplaceable natural resources should proceed in the manner suggested, or at all. 

 
 Sierra Club v. Morton, 510 F. 2d 813, 827 (5th Cir. 1975). The scope of the Corps' evaluation of each of the relevant 
factors must be similar. "The record shows that the Corps' analysis, while narrowing the review of the proposed pro-
ject's impacts to the 535-107 acre project, improperly extended the scope of both its benefits and alternatives analysis to 
the entire Research Park Project." Florida Wildlife Federation v. U. S. Army Corps of Engineers, 401 F. Supp. 2d 1298, 
1331 (S.D. Fla. 2005) (failure to consider [*187]  impacts of planned road extension related to development of Palm 
Beach County Biotechnology Research Park was arbitrary and capricious when record revealed reasonably foreseeable 
indirect and cumulative effects of the proposed project, and scope of alternatives and benefits analysis differed from 
scope of impact analysis). 
 

n181 "NEPA does not mandate the inclusion of a cost-benefit analysis in an environmental impact state-
ment." Mooreforce, Inc.v. U. S. Dept. of Transp., 243 F. Supp. 2d 425, 437 (M.D. N.C. 2003) (highway project 
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cost-effectiveness analysis properly considered cost of induced travel and costs of intersections -- not a violation 
of NEPA, brought by owners of land that would be impacted by construction of road). 
  

The short term uses in this case are the mining, which results in the permanent removal of the wetlands. n182 "The 
most significant impact of Lake Belt mining is the production of goods, primarily building materials, for a growing 
Florida," AR1028 at 77 n183; thus, the long-term [*188]  productivity is primarily as to an economic factor, e.g., pro-
duction of limestone which supports economic growth, although the fees collected will be used to acquire property and 
fund restoration of the greater Everglades for the public benefit. The Corps' analysis focused primarily on the economic 
benefits of rockmining, using rapid development and growth in Florida to justify the expansion of mining, for profit, in 
the Lake Belt wetlands. "The adverse effect of urban sprawl in the local area and region should be investigated, for if 
rockmining is credited for supporting growth, it follows that rockmining should also be criticized for the adverse effects 
of growth, including the loss of open space, 108 agricultural lands, and habitat." AR631/FAR85. It must be remembered 
that, at least for the purposes of the Corps' NEPA analysis, environmental impacts are more important than economic 
ones, economic and social impacts have lesser importance than purely environmental or ecological impacts. At least one 
court has reversed a permit denial based upon the Corps' improper focus on the potential harm to the economy of a 
neighboring area if a mall was to be constructed. Mall Properties, Inc. v. Marsh, 672 F. Supp. 561 (D. Mass. 1987), 
[*189]  appeal dismissed at 841 F.2d 440 (1st Cir. 1988) (Corps should have focused its consideration on physical im-
pacts). n184 The court's decision in Mall Properties seems to suggest that the Corps' economic inquiry should be con-
fined to the effects related to alterations of the physical environment. "These effects would typically be with respect to 
navigation or fisheries." Id. An overemphasis on economic factors, particularly when they have not been tested rigor-
ously, can derail the Corps' analysis. South Louisiana Environmental Council, Inc. v. Sand, 629 F.2d 1005 (5th Cir. 
1980); see also Hughes River Watershed Conservancy v. Glickman, 81 F.3d 437 (4th Cir. 1996) (inflated estimate of 
recreation benefits versus adverse environmental effects). 

 

n182 The ROD states that "the public will enjoy the benefits of the construction material obtained at the ex-
pense of approximately 8 square miles of poor quality wetland, but in addition would benefit from the acquisi-
tion and restoration of 14.6 square miles of privately owned lands." AR1028 at 77. 

 [*190]  
 
  

n183 "Miners have financial based expectations to continue mining in the Lake Belt area." AR1028 at 83. 

n184 After that decision, the Corps issued a Regulatory Guidance Letter ("RGL"), 88-11 (effective August 
22, 1988, expired December 31, 1990), reprinted in William L. Want, Law of Wetlands Regulation (2005), 
clarifying that the Corps staff "should give less weight to impacts that are, at best, weakly related to the purpose 
of our permit action and statutory authority, and not let such impacts be the sole or most important basis for a 
permit denial." William L. Want, Law of Wetlands Regulation §  6:32, at 6-32 (2005). 
  

The socio-economic analysis in this EIS is scant, and the single report on this factor appended to the EIS relies on 
data derived only from the mining industry (apparently from the specific permit applicants themselves). n185 Mislead-
ing information about economic impacts can defeat the "hard look" function of an EIS. South Louisiana Environmental 
Council v. Sand, 629 F.2d 1005 (5th Cir. 1980); see also Hughes River Watershed Conservancy v. Glickman, 81 F.3d 
437 (4th Cir. 1996) [*191]  (inflated estimate of recreation benefits weighed against adverse environmental effects). For 
economic impact, the Corps' scope of analysis included the "county and southeast Florida region," AR1028 at 8. The 
Corps' asserted that the need for the project was "demonstrated by the strong support of the state government and the 
local community for the jobs that will be created and the materials that will be made available for infrastructure im-
provements." AR1028 at 83. While the role of a state government and its support for a project may be somewhat rele-
vant, it is not one of the factors specifically identified by Congress. Hoosier Environmental Council, Inc. v. U. S. Army 
Corps of Engineers, 105 F. Supp. 2d 953 (S.D. Ind. 2000) (Corps may give deference to decisions of a state agency re-
garding the purpose of a project sponsored by that agency); Friends of the Earth, Inc. v. U. S. Army Corps of Engineers, 
109 F. Supp. 2d 30 (D.D.C. 2000) (state court's analysis irrelevant). One of the mining consultants argued that the Con-
ference Report from the 1996 WRDA, 104th Congress, 2nd Session, Report 104-843 (September 25, 1996), directed the 
Corps to approve [*192]  mining in the Lake Belt. AR474 at 5. "The Legislature of the State of Florida has recognized 
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the importance of the Lake Belt Area of Dade County for the provision of a long-term domestic supply of aggregates, 
cement, and road base material. The Secretary is directed to take into consideration the Lake Belt and its objectives, as 
defined by the State legislature, during development of the Comprehensive Plan [for Everglades Restoration]." AR605 
at 195. This quote clearly refers to the overall CERP, and not particularly to the permitting decision before the Corps 
(and the Court). 

 

n185 The methodology employed was to distribute a written questionnaire to Lake Belt mining interests that 
constitute approximately 90% of mining and related activities within the Lake Belt." AR614 at 871. 
  

While a permit applicant is permitted to pay for studies to provide information for an EIS, there are some restric-
tions on their role. See Regulatory Guidance Letter No. 87-5 (May 28, 1987) "Environmental Impact Statement (EIS)  
[*193]  Costs that Can Be Paid by the Applicant, reprinted in Margaret N. Strand, Wetlands Deskbook (2d ed. 1997). 
Whenever possible, the Corps should seek independent verification of an applicant's information. 
 

  
Where the major federal action under consideration, once authorized, cannot be modified or changed, it 
may be essential to obtain such information as is available, speculative or not, for whatever it may be 
worth in deciding whether to make the crystallized commitment. . . . But where a multistage project can 
be modified or changed in the future to minimize or eliminate environmental hazards disclosed as the re-
sult of information that will not become available until the future, and the Government reserves the 
power to make such a modification or change after the information is available and incorporated in a fur-
ther EIS, it cannot be said that deferment violates the rule of reason.' Indeed, in considering a project of 
such flexibility, it might be both unwise and unfair not to postpone the decision regarding the next stage 
until more accurate data is at hand. 

 
  
Suffolk County v. Secretary of the Interior, 562 F.2d 1368, 1378 (2d Cir. 1977). "Courts [*194]  allow the use of infor-
mation by the private applicant, but require that the Corps exercise overall responsibility, and where the information is 
credibly challenged as inaccurate, impose a duty to investigate independently. Also, regulations of the Council on Envi-
ronmental Quality express the intent of avoiding the use of a contractor with a conflict of interest." William L. Want, 
Law of Wetlands Regulation §  6:60, at 6-54 (2005), (Van Abbema v. Fornell, 807 F.2d 633, 642 (7th Cir. 1986); Sierra 
Club v. Sigler, 695 F.2d 957 (5th Cir. 1983), Sierra Club v. Marsh, 701 F. Supp. 886, 912 (D. Me. 1988). 

As to this weighing exercise, the pressure from the permit applicants, including the specter of the takings litigation, 
n186 was damaging. Moreover, the reliance by the Corps upon applicant-supplied reports (e.g., Biological Assessment, 
Analysis of Practicable Alternatives, etc.) must be subjected to special scrutiny. n187 Paul Larsen's December 1999 
report, Appendix I to the EIS, is cited extensively, infra, regarding its analysis of practicable alternatives. n188 Indeed, 
the Corps based its entire CWA alternatives analysis on that [*195]  report. 

 

n186 "We also recognize the Corps [sic] concerns about becoming involved in lawsuits regarding inverse 
condemnation or takings and meeting the September 2000 deadline established in the state legislation for the is-
suance of at least one permit under the mitigation fee plan." AR712 (correspondence from the Office of the Sec-
retary of the Department of the Interior to the Corps' District Commander). 

n187 In February 1996, Larsen was accused of providing "very biased" information. AR270. In November 
1997, NPS staff noted that they would like to have someone impartial review Paul Larsen's fiscal analysis. 
AR529. 

n188 Paul Larsen also played a key role in the Florida Rock takings litigation. Then Chief Judge Alex Koz-
inski of the United States Claims Court stated: "Defendant argues that the time spent by Mr. Larsen (1000 hours 
[at a total fee of $ 84,876.45) was excessive. The court disagrees. Mr. Larsen contributed significantly to plain-
tiff's development of its case by presenting various visual aids describing the property and its surroundings. It 
was quite clear that plaintiff's counsel relied heavily on Mr. Larsen and that Mr. Larsen's participation at trial 
was essential to plaintiff's presentation. The court cannot disagree with counsel's decision to rely on Mr. Larsen 
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in this manner and, in light of that participation (much of it observed by the court), the claimed fee does not ap-
pear excessive." Fla. Rock Industries, Inc. v. United States, 9 Cl. Ct. 285 (1985) (reducing Florida Rock's fee 
demand by 15% and denying requested enhancement, but approving 1000 hours of Larsen's time). The Court re-
duced lead counsel's hours to a total of 1,098.8 hours, and second chair counsel's hours were reduced to a total of 
1,199.4 hours, in comparison to Larsen's 1000 hours. 
  

 [*196]  

The industry, or at least these mining companies, probably will suffer significant losses in the event that these per-
mits are revoked, nevertheless, these losses cannot be justification for the possible, even probable, deleterious environ-
mental effects caused by this mining. n189 "'We will engage in a "narrowly focused" review of the economic assump-
tions underlying a project to determine whether the economic assumptions "were so distorted as to impair fair consid-
eration" of the project's adverse environmental effects.'" Mooreforce, Inc.v. U. S. Dept. of Transp., 243 F. Supp. 2d 425, 
437 (M.D. N.C. 2003) quoting Hughes River Watershed Conservancy v. Glickman, 81 F.3d 437, 446 (4th Cir. 1996), 
quoting South Louisiana Environmental Council v. Sand, 629 F.2d 1005, 1011 (5th Cir. 1980). 

 

n189 The EIS contains a discussion of land use restrictions, AR614 at 58, see also AR614, Appendix E. The 
industry maintains that its purchase and use/development of the Lake Belt area has prevented further urban ex-
pansion of Miami-Dade County. "If mining interests had not purchased most of this land in the 1950's and 
1960's . . . present land use in the Lake Belt Area would probably look like Broward County immediately to the 
north where the Everglades has been transformed into drained urban subdivisions," AR257 at 5 (Paul Larsen, 
January 16, 1996, correspondence to Corps); "If the Lake Belt Plan is not implemented the most likely scenario 
is that the resulting uncertainty would lead to the urbanization of the Lake Belt Area just like Broward County 
immediately to the north," AR610 at 11; "But for the fact that the mining industry purchased huge tracts of land 
as mining reserves in the Lake Belt area more than 25 years ago, residential and industrial development in Dade 
County would probably look similar to Broward County and there would be vastly fewer options and flexibility 
in the Lake Belt than is now the case." AR474 (Paul Larsen, May 23, 1997). These arguments ring hollow, how-
ever, as there is no indication that the area would succumb to sprawling development simply because rock min-
ing was prohibited, nor is there any record evidence that Miami-Dade County desires to change the zoning of the 
Lake Belt area to permit urban development. Indeed, quite the opposite probably would occur -- the mining in-
dustry already has telegraphed its willingness to pursue takings litigation in the event that mining permits are 
denied, if such litigation were to be successful (and there is sufficient reason to doubt that it would), it may lead 
to the forced purchase of the property by the government, which then would be able to restrict development of 
the Lake Belt and perhaps restore the wetlands. Indeed, it is by no means a settled question that rock quarries 
and potentially contaminated drinking water are preferable to the "drained urban subdivisions" in western Bro-
ward, for at least the subdivisions provide housing for the burgeoning population. 
  

 [*197]  

The Court previously described the takings litigation involving one of the mining companies, which was occurring 
while these permit applications were being reviewed. The record suggests that the consideration of the Florida Rock 
case did influence the Corps' weighing, as acknowledged by the Corps, AR1028 at 37, n190 and the Court has deter-
mined that this influence resulted in a failure to consider important aspects of the problem and tempted the Corps to rely 
on factors other than those that Congress intended the agency to consider. Sierra Club at 1216. The Court has studied 
the Florida Rock line of cases, and finds that they rest on a thin reed. Unfortunately, that thin reed created a costly spec-
ter of expensive land acquisition or takings litigation which may have spurred on the destruction of hundreds of acres of 
wetlands unnecessarily. The Federal Circuit itself noted that the location of the Florida Rock property at issue in the 
takings case lended some plausibility to the Government's suggestion that willing buyers existed for the property despite 
the regulations, and that the company had not demonstrated a taking of all economic uses of its property. It should not 
[*198]  be presumed that the mining companies would succeed in any future takings challenges, particularly as to any 
property acquired after passage of the CWA. n191 More pertinently, even the appellate panel in the Florida Rock deci-
sion recognized that South Florida's history of real estate speculation and rapidly expanding population-driven devel-
opment might indicate a value in the acres that could 114 not, at the time, be mined. "South Florida has long enjoyed 
renown as not only a place where the gullible are fleeced, but also one where far-seeing investors realize fortunes." 
Florida Rock v. United States, 791 F.2d at 902 (1986). n192 
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n190 Note also that the first appellate decision in the Florida Rock litigation, in 1986, was being circulated 
within the Corps immediately after it was issued. AR9, AR10. 

n191 Indeed, the Federal Circuit has distanced itself from the 1986 ruling in Florida Rock, noting that "any 
broad rule that may be drawn from these cases simply does not survive more recent Supreme Court precedent 
that indicates that defining the property interest taken in terms of the very regulation being challenged is circu-
lar.'" Sartori v. United States, 67 Fed. Cl. 263, 273 (2005), citing Tahoe-Sierra Preservation Council, Inc. v. Ta-
hoe Regional Planning Agency, 535 U.S. 302, 331 (2002). The Federal Circuit observed that the Florida Rock 
panel's "focusing on the three-year time frame [i.e., the 98 acres sough to be mined originally] may have ren-
dered less speculative the nature of the alleged injury." 67 Fed. Cl. at 274. 

 [*199]  
 
  

n192 Despite the Claims Court's determination to find a nearly total taking as to Florida Rock's property (in 
defiance to the appellate court's direction to consider other bases for value that may have existed) that court did 
not find a taking as to a 1,247 acre parcel adjacent to the lands at issue in the Florida Rock litigation and for 
which permits were being sought during the same time period. City Nat'l Bank of Miami v. United States, 33 Cl. 
Ct. 224 (1995). The owner of those lands, Lloyd Moriber, proposed to mine 655 acres of his property, which had 
been acquired in 1972. Although he was informed by the Corps in 1976 that a permit would be required for his 
ongoing mining, Moriber didn't pursue an appeal, but instead waited on the outcome of the Florida Rock litiga-
tion and then at some time in 1990 or 1991 "contacted counsel for the Government to discuss the possibility of 
settlement." City National Bank of Miami v. United States, 30 Cl. Ct. 715, 717 n3 (1994). After the Government 
refused to settle, Moriber resubmitted a permit application, which the Corps denied on March 8, 1993. A change 
in local regulations in 1988 had resulted in a designation of Moriber's property as subject to environmental pro-
tection, and he was unable to demonstrate -- when he re-applied to the Corps -- that he would have obtained lo-
cal permission to proceed with the mining; thus, there was "no diminution in the value of the property as of the 
date of the alleged taking attributable to actions of the Federal Government." 33 Cl. Ct. at 233. 
  

 [*200]  

While the scope of this Court's review is narrow, it is not without dimension. Olenhouse v. Commodity Credit 
Corp., 42 F.3d 1560, 1576 (10th Cir. 1994). "The public will need to review the total costs (ecological, economic, and 
social) of its current usages of rock products. Will it be willing to accept the accelerating costs or will it look for alterna-
tives, alternative materials for road or building construction and/or more extensive recycling? Ultimately, the public's 
need for the rock product will have to change and private industry will react, but it is not the role of the Corps to dictate 
to the public or to manage the State's economy." AR1028 at 39. As the Court cannot say that the Corps' balancing was 
conducted according to NEPA, particularly in light of the Corps' reliance on reports that should have been subjected to 
independent verification, remand is necessary. 
  
5. Any irreversible and irretrievable commitments of resources which would be involved in the proposed action if im-
plemented 

The Corps must " ensure[] that important effects will not be overlooked or underestimated only to be discovered af-
ter resources have been committed or the die [*201]  otherwise cast.'" Sierra Club, at 1214, quoting Robertson v. 
Methow Valley Citizens Council, 490 U.S. 332, 349 (1989). It is undisputed that mining has serious adverse effects. 
Clearly, once the wetlands have been eliminated by mining, they are irretrievable. Although the mining companies will 
be constructing shelves around the lake to function as artificial wetlands, n193 the ecological value of the shelves and 
the quarry pits is low, as they differ significantly from any natural part of the Everglades landscape. Early in the process 
of analyzing the Lake Belt Plan, in November 1995, the Florida Game and Fresh Water Fish Commission noted that the 
deep lakes don't function the same as shallow wetland systems, and that the destruction of limestone walls around the 
Aquifer is irreversible. AR242. In addition, the transmissivity of the Aquifer and its important role in South Florida ren-
der it particularly vulnerable to contamination. If the water must be treated to drinking water standards, the County will 
have to install new purification systems, and it is unclear what effects the contamination might have on the other aspects 
of the hydrological system. 
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6.  [*202]  Public participation 

Meaningful public participation is a vital part of NEPA; "accurate scientific analysis, expert agency comments, and 
public scrutiny are essential to implementing NEPA." 40 193A competing use would then be further development, par-
ticularly if the property remains in private hands. C.F.R. 1500.1(b). n194 The CEQ regulations require that "[high qual-
ity] environmental information [be] available to public officials and citizens before decisions are made and before ac-
tions are taken." 40 C.F.R. 1500.1(b). Public officials and members of the public have every right to expect that an EIS 
will contain a clearly written and concisely presented environmental analysis, rather than a compilation of hundreds of 
pages of reports from which quotations have been excerpted. For example, the EIS at issue herein contains 95 pages, 
accompanied by multiple annexes and appendices, for a total of approximately 1,000 pages; the section entitled Land 
Use, AR614 at 58, contains five pages of text essentially copied directly, i.e., without evaluation thereof, from Appen-
dix E, a fifteen page "Lake Belt Land Use Report," AR614 at 805. n195 In contrast, the EIS [*203]  contains just 
slightly more than one page, AR614 at 18, summarizing approximately one hundred pages of a Water Quality Evalua-
tion prepared by EPA, Appendix B, AR164 at 266. A sample of the text follows: 
 

  
Total organic carbon was lower in borrow pit [i.e., mining quarries] samples than in canal and groundwa-
ter samples. Paired comparison of borrow pits and proximate canals [and proximate groundwater sta-
tions]] found total organic carbon as much as 10 mg/L lower in borrow pits than corresponding canal sta-
tions [and groundwater stations]. . . . The lower borrow pit levels may be a result of chemical and bacte-
rial oxidation of the organic substances in the water and/or a result of absorption of carbonate and oxide 
precipitates. 

 
  
AR614 at 29. It is unclear what conclusion a public official or member of the public, presumably neither of whom are 
trained water chemists, might draw from this information. The CEQ regulations direct agencies to "incorporate material 
. . . by reference when the effect will be to cut down on bulk without impeding agency and public review of the action." 
40 C.F.R. 1502.21. The Corps' preparation of this EIS does not [*204]  comply with this regulation, as the Corps either 
has included too much repetitive text with insufficient analysis or has abbreviated drastically such that the reader is un-
able to interpret the information. 
 

n194 This requirement mirrors the public participation requirement of the CWA, discussed later in this 
opinion. 

n195 Similarly, the EIS presents a ten-page section on vegetation, AR614 at 31, which copies text -- with 
little critical analysis thereof -- from a 23-page report, Appendix C, AR614 at 374, prepared by private consult-
ants. 
  

The Corps also was at times unclear in the information that it made available to the public -- particularly as to the 
extent of the mining being permitted. The Public Notice issued with the EIS in June 2000 reported that the mining im-
pact area of 14,300 acres represented the "total extent of renewals and expansions" and that it included 5,900 acres al-
ready permitted. AR623A. According to the Memorandum for Record dated September 29, 2000, which addressed the 
expiring permits [*205]  that were to be renewed as part of the fifty year mining plan, the permit extensions did "not 
change the extent or nature of work related to the originally authorized excavation or fill. . . . [and] only extend[ed] the 
timeframe in which to complete the mining activities." AR718. The Revised Public Notice issued in March 2001, which 
superseded the earlier Notice, is silent as to whether it includes any renewals, and it appears to address fewer acres (the 
total acres of impact is not included, but the sum of the requests from each mining company is 3,959.07) than what were 
allegedly "remaining to be mined but already permitted" (5,900 according to the first Public Notice). AR737. The Re-
vised Notice also does not compare with what ultimately was permitted by the ROD, i.e., 5,409.32 acres -- rendering it 
difficult, if not impossible, for the Court, or any member of the public, to discern a reasonable estimate of the number of 
acres being permitted by this action. This is just one example of the-Corps' inattention to detail in the few documents 
which it did make available to the public. 

Further, after the EIS was distributed in June 2000, the Corps failed to provide important information [*206]  to the 
public regarding the potential contamination of the municipal drinking water source and other issues before the Corps 
made the decision to issue the permits. For example, the EIS reports that: "at this time, it has not been determined what 



Page 59 
2006 U.S. Dist. LEXIS 12579, * 

is needed as a safe buffer to protect the water supply." AR614 at 70. The public was not provided any further informa-
tion on protection of the wellfields prior to the ROD, and the ROD simply reports that certain actions were taken to 
"mininimize[] the potential for impact to the public health while the risk assessment and amendment of the [County's 
wellfield protection] ordinance are being reviewed." AR1028 at 55. Nor was the public given an opportunity to com-
ment on the draft permit template or the ten special conditions placed on the permits. The existence of these items in the 
record is not enough to meet NEPA. "Because public disclosure is a central purpose of NEPA, an EIS that does not in-
clude all that is required by NEPA may not be cured by memoranda or reports that are included in the administrative 
record but are not incorporated into the EIS itself." Sierra Club v. Marsh, 976 F.2d 763, 770 (1st Cir. 1992) (EIS [*207]  
considered reasonably foreseeable impacts related to construction of marine cargo terminal and causeway to port facil-
ity). n196 

 

n196 The Industry Defendants assert repeatedly that information "already was disclosed" to Plaintiffs, Re-
ply Brief, Docket Entry # 44, at 10, apparently suggesting that the Plaintiffs' participation in the Lake Belt 
Committee -- which, again, did not include the Corps among its voting members -- and in other non-Corps spon-
sored discussions of the EIS in some manner satisfies NEPA's public participation requirements. Clearly this po-
sition is untenable, for NEPA requires disclosure to the public, not just activist organizations such as Plaintiffs, 
of the specific information supporting the Corps' decision, including the specific decision documents issued by 
the Corps. The Corps cannot rely on other agencies to conduct public hearings on its behalf. 
  

 
  
7. Coordination among agencies 

The lead agency preparing the EIS has responsibility for ensuring the involvement of all other cooperating [*208]  
agencies. 40 C.F.R. 1501.6; Sierra Club v. United States Army Corps of Eng'rs, 295 F. 3d 1209, 1215 (11th Cir, 2002). 
The Corps was the lead agency here, but an early commitment was received from EPA and FWS that they would par-
ticipate as cooperating agencies. The Corps' relationship with EPA with respect to the review of 404(b) permits is ad-
dressed in a Memorandum of Agreement between the agencies. The Corps will not evaluate applications as a project 
opponent or advocate -- but instead will maintain an objective evaluation, fully considering all relevant factors. 
 

  
The Corps will fully consider EPA's comments . . . and views when determining whether to issue the 
permit, to issue the permit with conditions and/or mitigation, or to deny the permit. It is recognized that 
the EPA has an important role [under] the Clean Water Act, National Environmental Policy Act, and 
other relevant statutes. When providing comments, only substantive, project-related information (within 
EPA's area of expertise and authority) on the impacts of activities being evaluated by the Corps and ap-
propriate and practicable measures to mitigate adverse impacts will [*209]  be submitted. n197 

 
  
Memorandum of Agreement Between Environmental Protection Agency and the Department of the Army, dated August 
11, 1992, reprinted in Margaret N. Strand, Wetlands Deskbook (2d ed. 1997). 
 

n197 The 1992 Memorandum of Agreement between the EPA and the Department of the Army was adopted 
to minimize duplication of efforts by the two agencies, and consequent delays, when issuing permits under Sec-
tion 404, particularly in light of the two agencies' parallel governing regulations. The MOA "does not diminish 
either Agency's authority to decide whether a particular individual permit should be granted." Memorandum of 
Agreement Between Environmental Protection Agency and the Department of the Army, dated August 11, 1992, 
reprinted in Margaret N. Strand, Wetlands Deskbook (2d ed. 1997). 
  

The relationship between the FWS and the Corps also is the subject of specific guidance. The Corps is directed to 
give great weight to FWS because it generally has more expertise in the area of mitigation. [*210]  16 U.S.C. 662(a), 33 
C.F.R. 320.4. Moreover, the agencies are to "foster strong professional partnerships and cooperative working relation-
ships." Memorandum of Agreement Between the Department of the Interior and the Department of the Army (Decem-
ber 21, 1992), reprinted in Margaret N. Strand, Wetlands Deskbook (2d ed. 1997). 
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Early in the permitting process, FWS announced that it did not have funding to conduct independent research, 
AR83, although its staff participated regularly in interagency meetings and discussions. At some point in 1997, Corps 
staff began showing their frustration with FWS staff. A Corps staff member wrote to an FWS staff member, asking that 
FWS specify its "precise" reservations regarding the 2.5:1 mitigation ratio and noting that EPA already had agreed to 
this number. In 2001, senior Corps staff responded to a site visit request from FWS by stating that "you [FWS] are 
really in a tough spot coming in after all the site visits." AR741; later that same year, Corps staff suggested that the Dis-
trict Engineer himself contact staff at EPA and FWS directly and remind them of their role with respect to Corps staff.  
[*211]  AR931. More frustration is evident in the following statement.  This is so wasteful of our time, . . . we have 
probably had fifteen FWS staff involved in this since the early 1990s." AR934. The expressed tension between these 
public servants is unfortunate, particularly in light of the challenges faced by each individual involved. 
 

  
As it is, a government policymaker is placed by NEPA in a difficult enough posture with respect to con-
troversial federal programs. On the one hand, in response to public pressure to find means of satisfying 
our ever-increasing and widespread national energy needs, he is expected to originate and consider pro-
posals for exploitation of our natural resources. On the other, he is obligated by NEPA to proceed with 
such proposals only when, in his honest judgment and after full detailed study and balancing of all rele-
vant factors, he concludes that the project is worth the environmental cost. Although the task might be 
lightened by placing the burden of making the final decision elsewhere -- such a procedure conceivably 
could lead to more objective resolution of the conflict -- under present law it continues to rest on the 
same person's shoulders, undoubtedly [*212]  in part because he and his subordinates are more familiar 
with all of the relevant facts and circumstances than anyone else in government. 

 
  
Suffolk County v. Secretary of the Interior, 562 F.2d 1368, 1389 (2d Cir. 1977) (citations omitted) (offshore drilling 
program). The Corps' insistence that FWS agree to the Corps' conclusions, particularly as to an appropriate mitigation 
ratio, was a source of frustration for staff members of both agencies which was not resolved until FWS conceded to the 
ratio. While the Court would not remand this permit for the sole reason of the Corps' and FWS' apparent problems in 
coordination, it nevertheless would be more consistent with their regulatory duties if their cooperation was improved 
upon in the future. 

In conclusion, the Court has determined that, according to NEPA, the EIS was not legally sufficient to support the 
decision to issue the permits and that this case must be remanded for at least five reasons: 1) the information contained 
in the EIS and its accompanying Public Notice was inaccurate, incomplete, and unclear; 2) the analysis of alternatives 
was insufficiently rigorous and therefore misleading; 3) methods for [*213]  protecting the municipal water supply were 
neither identified nor established; 4) seepage impacts were not studied sufficiently nor mitigated for; and 5) the Corps 
failed to report, or even account for, the foreseeable loss of wood stork habitat. The present case seems to be an example 
of the very reason for which NEPA was enacted. Prior to the passage of NEPA, "the benefits of development were over-
stressed and less environmentally damaging alternatives for meeting program objectives were often given less consid-
eration." Skinner, at 1540 (11th Cir. 1990). 122 
  
B. APA 

Having determined that the Corps violated NEPA, and because the standards are nearly identical, the Court ssimi-
larly concludes that the Corps violated the APA, §  706(2), for all of the reasons addressed above. As an additional ba-
sis, the Court determines that the Corps acted "without observance of procedure required by law," 5 U.S.C. §  
706(2)(D); see, e.g., Alamo Express, Inc. v. United States Interstate Commerce Commission, 613 F.2d 96 (5th Cir. 
1980) (invalidating grant to carrier of right to transport products to international boundary as having been issued without 
[*214]  notice and comment by other carriers, contrary to procedure outlined in controlling cases). 
  
IV. DID THE CORPS VIOLATE NEPA OR THE APA BY FAILIN G TO ISSUE AN SEIS (COUNT V) 

Plaintiffs allege that the Corps has compounded the aforementioned violations in the original EIS by failing to pre-
pare a SEIS either in response to new information received before the Corps issued the ROD, or to address substantial 
changes made in the mining/permitting plan between when the EIS was issued in June 2000 and the date the ROD was 
issued in April 2002, and therefore has violated NEPA and section 706(2) of the APA. The Court's determination as to 
whether a violation of APA 706(2) occurred is guided by the analysis in the preceding section regarding NEPA viola-
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tions in the original EIS (and also by the discussion, infra, of the Corps' violation of the CWA and the ESA in prepara-
tion of the ROD). Plaintiffs note that the Corps rejected demands for a SEIS made by FWS (AR605, May 26, 1999), 
n198 EPA (AR713, FAR41, September 20, 2000), and Plaintiffs (AR963, January 25, 2002). 

 

n198 FWS made its request prior to publication of the Final EIS, but the majority of the agency's criticisms 
were not addressed by the Final EIS -- indeed, were unable to be addressed prior to June 2000 -- and, thus, re-
mained pending. 
  

 [*215]  

As previously discussed, NEPA ensures that environmental considerations are given proper deliberation throughout 
the decision making process. NEPA "places upon an agency the obligation to consider every significant aspect of the 
environmental impact of a proposed action." Baltimore Gas and Elec. Co. v. Natural Resources Defense Council, Inc., 
462 U.S. 87, 97 (1983). Although NEPA, 42 U.S.C. §  4332(2)(c), itself doesn't explicitly require a SEIS, it has been 
read to include a SEIS as part of the "hard look" n199 required of an agency, but only if a "major Federal action" is yet 
to occur. Norton v. Southern Utah Wilderness Alliance, 124 S.Ct. 2373 (2004) (court can only compel agency to take a 
discrete action that it was required to take, evidence of increased use of off-road vehicles in federal lands did not trigger 
preparation of a supplemental EIS under NEPA, allowing use of off-road vehicles in wilderness study areas did not vio-
late federal land management policies since there was no further federal action to take place). In the present case, of 
course, it is clear that a major federal action remained: issuance of the permits/ROD.  [*216]   

 

n199 "An agency has met its hard look' requirement if it has examine[d] the relevant data and articulate[d] a 
satisfactory explanation for its action including a "rational connection between the facts found and the choice 
made."'" Sierra Club v. Corps, 295 F.3d 1209, 1216 (11th Cir. 2002), quoting Motor Vehicle Mfrs. Ass'n of the 
U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 
  

NEPA's implementing regulations for the Corps (33 C.F.R. 230.11(b)) and those adopted by the Council on Envi-
ronmental Quality (CEQ) (found at 40 C.F.R. 1502.9(c)(1)) provide, respectively, that an EIS must be supplemented 
"whenever significant impacts resulting from changes in the proposed plan or new significant impact information, crite-
ria or circumstances relevant to environmental considerations impact on the [proposed plan]," or where the "agency 
makes substantial changes in the proposed action that are relevant to environmental [*217]  concerns [or there are] sig-
nificant new circumstances or information relevant to environmental concerns and bearing on the proposed action or its 
impacts." n200 In this case, there were both changes and new information which should have triggered an SEIS. 

 

n200 For example, failing to consider cumulative impacts might be enough reason to require a SEIS. Ore-
gon Natural Resources Council v. Marsh, 52 F.3d 1485 (9th Cir. 1995) (remand for additional SEIS as to failure 
to study cumulative impacts). 
  

When changes to the proposed project are made, a supplemental EIS is required "if [the changes] will have a sig-
nificant impact on the environment that has not previously been covered by the [original] EIS." National Wildlife Fed-
eration v. Marsh, 721 F.2d 767, 782 (11th Cir. 1983); Environmental Defense Fund v. Marsh, 651 F.2d 983 (5th Cir. 
Unit A1981) (3.5% volume change in character of affected lands was not significant). In the present case, the Corps 
made several [*218]  changes to the permit which were "substantial" and that had a significant impact on the environ-
ment: the authorization of mining as close as 1,000 feet east of the L-31N canal "if determined necessary for a public 
purpose;" n201 the agreement that mining was presumed to continue after the initial review rather than to requiring an 
affirmative renewal of the permits; n202 and the decision not to require transfer of mined lands or conservation ease-
ments as a condition of the permits. n203 

 

n201 Compare the EIS, AR614 at 99, to the ROD, AR1028 at 4, 53, 140. Also, compare AR614 at 90 
("mining of approximately 21,000 acres of wetlands at total project buildout will have an irreversible significant 
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impact on the environmental resources of the region") to AR1028 at 113 ("this permit action will not have a sig-
nificant impact on the quality of the human environment"). 

n202 Compare the EIS, AR614 at 69-71, to the ROD, AR1028 at 73. 

n203 Compare AR614 at 99 to AR1028 at 70. 
  

"If new information regarding endangered [*219]  species [becomes] available, or if environmental consequences 
not already evaluated [come] to light, the Corps [is] required to prepare a . . . SEIS." Sierra Club v. Army Corps of En-
gineers, 295 F.3d 1209, 1219-20 (11th Cir. 2002). The Corps' failure to discuss in the EIS the potentially adverse effects 
on the endangered wood stork, discussed in detail below, n204 was compounded by the Corps' failure to include the 
late-prepared BA in any NEPA document until the permits were issued. n205 The County's technical reports in August 
2000 regarding the hydrology of the area, AR1175 and AR1176, n206 also constituted new information that was sig-
nificant and relevant to the proposed project. Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 374, 385 
(1989) (new information wasn't significant enough to require SEIS as to dam construction project). EPA asked for 
SEIS. An agency may determine that the preparation of an Environmental Assessment (EA) is sufficient, instead of pre-
paring a SEIS. The EA is the agency's decision on whether to prepare an SEIS/EIS or to issue a Finding of No Signifi-
cant Impact (FONSI). 40 C.F.R. 1501.4 [*220]  . Here, the Corps' FONSI, AR1028 at 113, represents the agency's de-
termination that supplementation is not necessary. In other words, the ROD includes the Corps' EA, which concludes 
that no SEIS/EIS is required. 

 

n204 A senior Corps staff member noted that the Corps had no idea what design changes could be made if it 
was determined that there was an adverse effect on the wood stork. AR688 at 109. 

n205 Hughes River Watershed Conservancy v. Glickman, 81 F.3d 437, 444 (4th Cir. 1996) (remand for 
SEIS on dam project in view of substantial comments from EPA and FWS as to zebra mussel infestation that 
hadn't been seriously considered by Corps). 

n206 The EIS states that the effects of groundwater seepage are "not immediate" and that because the "rec-
ommended plan is based on 50 years of mining [therefore] the total effect will not be seen until then." AR614 at 
99. The ROD states that "there are groundwater seepage impacts." AR1028 at 52. 
  

The Federal Defendants argue that no SEIS was required and [*221]  that the FONSI was justified, because the re-
duction from fifty years of mining envisioned in the EIS, to ten years as provided in the permits, n207 was a minimizing 
change that did not trigger the additional in-depth analysis of an SEIS, and the reduced period of mining satisfied the 
objectors' concerns Certainly, "when an agency implements a minimizing measure, it is not automatically required to 
redo the entire environmental analysis," but the Eleventh Circuit directs that even where post-EIS changes are entirely 
beneficial, "if they are significant, they require an SEIS." Sierra Club v. Army Corps of Engineers, 295 F.3d 1209, 
1221-22 (11th Cir. 2002) (citing National Wildlife Federation v. Marsh, 721 F.2d 767, 782-83 (11th Cir. 1983)). n208 
The timing of the EA is relevant. n209 

 

n207 The Court previously has observed that the administrative record reveals the Corps' (and the mining 
industry's) intention of renewing these permits to a total of 50 years. See, for example, the discussion above re-
garding "bridging permits." 

n208 The appellate panel in Sierra Club noted that other circuits have questioned the Circuit's earlier deci-
sion in Marsh, and that the more rigorous EAs now required may serve as a limit on the holding of Marsh. "EAs 
are now generally considered thorough enough to permit a higher threshold for requiring environmental impact 
statements.'" Sierra Club, 295 F.3d at 1222 fn17 (noting that early Fifth Circuit cases that directed Eleventh Cir-
cuit precedent dealt with EAs that since have become more stringent)(quoting River Road Alliance, Inc. v. U. S. 
Army Corps of Engineers, 764 F.2d 445, 451 (7th Cir. 1985)). 

 [*222]  
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n209 This case is distinguishable from Fund for Animals, Inc. v. Rice, 85 F.3d 535 (11th Cir. 1996) for at 
least two reasons. The Corps had conducted and EA after receiving permit applications, and then received not 
just one but several BOs. (Corps not arbitrary or capricious in determination that an EIS was not required for de-
cision to locate landfill in wetlands where no upland site was available. The EA had been completed in 1994, 
four years after notice of the permit application, and after FWS issued a Biological Opinion which consented to 
the project. In response to objections received from EPA, the applicant reduced the requested impact on wet-
lands; also, further consultation with FWS resulted in the preparation of two additional Biological Opinions). 
Contrast that case with the present one, in which the EIS was issued in 2000, with no update, and prior to the re-
ceipt of multiple substantial objections from FWS, EPA, local governmental agencies and others; moreover, no 
Biological Opinion was prepared before issuance of either the EIS or the EA. See, e.g., Fund for Animals, Inc. v. 
Rice, 85 F. 3d 535, 541 (11th Cir. 1996). 
  

 [*223]  

EPA recommended that the Corps prepare a supplemental EIS to address "all of the currently unresolved funda-
mental environmental issues. . . . this proposal is so protracted (50) years) and the wetland impacts are so unprecedented 
. . . EPA continues to have serious reservation [sic] about the water supply impacts of the proposed Lakebelt mining 
activities on the Northwest Well Field. . . ." AR713. Frustration was experienced by all parties. As previously noted, a 
senior Corps staff member expressed concern in July 2001 that the mining consortium might "collapse" and that the 
Corps' workload would surely increase as a result. AR 843. n210 There are several indications in the record that the 
requests for the Corps to prepare a SEIS fell on deaf ears. n211 The Corps clearly was concerned, as discussed earlier, 
about keeping the permitting process on track in order to keep the $ .05 per ton fee and to avoid additional inverse con-
demnation actions. After the Florida Rock takings litigation settled, in 2001, n212 the Corps was free to stop rushing. 
The Corps had extended the permits through January 31, 2002, AR931, However, they said -- perhaps in light of the 
Florida Rock settlement [*224]  -- that the new permit decisions "should not be further delayed for further studies." 
AR1028 at 112. When the EPA finally withdrew its objections in February 2002 (FWS already had withdrawn its objec-
tions in December 2001 n213), there was little remaining impediment to the Corps' granting of the permits. 

 

n210 According to the Corps, the Jacksonville District workload is approximately 8000 permit applications 
per year. Affidavit of John R. Hall, Chief of the Regulatory Division of Jacksonville District, Corps, Nov. 15, 
2002 (Docket Entry # 2, Federal Defendants' Reply brief re: motion to transfer, Exhibit 1). 

n211 Prior to issuing the EIS, the Corps had been urged to await the completion of the Phase II plan, but 
that Plan was delayed and was inadequate. Announcing that "the decisions on renewals and new mining permits 
have been delayed long enough, therefore the EIS will be finalized so that the information in it can be used in 
the decisions," the Corps responded to its critics and stated that it could not commit to a SEIS because it could 
not "predict future funding authority" nor could it "predict how extensive the changes will be in the Phase II 
Master Plan that would warrant a supplement." AR586. 

 [*225]  
 
  

n212 The Court was unable to locate a specific date of the Florida Rock settlement. 213FWS based its deci-
sion to concur with the Corps on a Biological Assessment provided by mining consultants; that document was 
not prepared until April 2001, and thus was not included with the EIS. 
  

The Court already has concluded that the original EIS was so lacking that it must be remanded to the Corps for fur-
ther development, which renders the question of supplementation largely irrelevant. Nevertheless, the Court hereby 
concludes that, based upon the EIS as published, the changes which occurred subsequent to its publication, and the new 
information, e.g., with respect to the wood stork, that a SEIS should have been prepared and the Corps violated NEPA 
and the APA by failing to do so. The Corps is directed, on remand, to prepare an EIS which comports with NEPA. n214 
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n214 If the information recently presented to the Corps, in February 2004, had been provided prior to the 
Corps' decision to issue the permits (and after issuance of the EIS), the Court very likely would have been com-
pelled to find that the failure to prepare a SEIS violated NEPA. 
  

 [*226]  
  
V. DID THE CORPS' ISSUANCE OF THE PERMITS COMPLY WI TH THE CWA AND THE APA 706(2)? 
(COUNT I)  

Plaintiffs allege that the Corps violated the CWA and APA §  706(2) by issuing the mining permits without con-
ducting a public hearing or providing adequate public notice. Plaintiffs also argue that the Corps failed to explain the 
loss of wetland functions attributable to each mining permit, and failed to provide a sufficiently complete mitigation 
plan, or to explain how the project would avoid harmful effects on wildlife and water quality. In addition, Plaintiffs at-
tack the preparation of the EIS, as well as the ROD, under the CWA -- asserting that the Corps did not adequately de-
velop and analyze alternatives to the proposed mining, and failed to evaluate all the direct, indirect and cumulative im-
pacts. 
  
A. The CWA and its implementing regulations 

The CWA prohibits the discharge of any pollutants into "navigable waters," 33 U.S.C. §  1311(a), defined as "wa-
ters of the United States." 33 U.S.C. §  1362(7). The law has developed to include certain wetlands within this defini-
tion, as they "may function as integral parts of the [*227]  aquatic environment." U. S. v. Riverside Bayview Homes, 
Inc., 474 U.S. 121, 135, 139 (1985) (Corps had jurisdiction over wetlands that abut a navigable waterway). n215 It is 
undisputed that the wetlands at issue herein qualify as "waters of the United States," and the mining activities result in 
the discharge of "pollutants," consistent with the definitions of these terms found in the CWA's implementing regula-
tions. 33 C.F.R. 323.2, 33 C.F.R. 328.3, 40 C.F.R. 230.3. n216 Congress has provided, however, for certain discharges 
of pollutants to occur and has specified, in Section 404 of the CWA, the exacting conditions under which (dredge and 
fill) permits may be issued to allow for the otherwise illegal discharge of pollutants. 33 U.S.C. §  1344. Guidelines to 
limit such discharges have been developed by EPA under Section 404(b)(1), i.e., 33 U.S.C. §  1344(b)(1), and are found 
at 40 C.F.R. Part 230. n217 

 

n215 33 C.F.R. 328.3(a), adopted in 1986, specifically defines wetlands "adjacent to waters [of the United 
States]" as being within the CWA's protection. "Wetlands" are defined as "areas that are inundated or saturated 
by surface or ground water at a frequency and duration to support, and that under normal circumstances do sup-
port, a prevalence of vegetation typically adapted for life in saturated soil conditions." 33 C.F.R. 328.3(b). 

 [*228]  
 
  

n216 The term "pollutant" includes rock or sand discharged into water, 40 C.F.R. 230.3(o), or any "material 
that is excavated or dredged from" waters. 33 C.F.R. 323.2. Recall also that roads and workpads that are part of 
the mining also are considered "fill" in a wetland. 

n217 The 404(b)(1) Guidelines, in final form, were promulgated by the Administrator of EPA and the Sec-
retary of the Army on December 24, 1980. See Memorandum to the Field, "Appropriate Level of Analysis Re-
quired for Evaluating Compliance with the Section 404(b)(1) Guidelines Alternatives Requirements," available 
at: http://www.usace.army.mil/inet/functions/cw/cecwo/reg/flexible.htm 
  

The Corps makes both individual and general permit n218 decisions, and the EPA develops and interprets envi-
ronmental criteria used in evaluating permit applications; EPA also reviews and comments on individual permit applica-
tions. n219 The EPA, as well as FWS, can elevate to a higher level review n220 specific cases pursuant to Section 
404(q) of the CWA, but only "those cases that involve aquatic [*229]  resources of national importance." n221 AR468. 
The Corps may issue a general permit for "categories of activities" on a state, regional, or nationwide basis, 33 U.S.C. §  
1344(a), (e), when they are substantially similar in nature and "cause only minimal individual and cumulative [adverse] 
environmental impacts" or when it would avoid unnecessary duplication of the regulatory authority exercised by an-
other Federal, state or local agency -- provided it has been determined that the environmental consequences of the action 
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are individually and cumulatively minimal. 33 CFR 322.2(f). Before a case or an issue is "elevated" there must be at-
tempts to resolve the environmental concerns at the field office level, then at the Regional level, and finally at the na-
tional level -- with the final decision resting with the Assistant Secretary of the Army for Civil Works. n222 

 

n218 The limestone mining industry herein was seeking a "general permit" -- which would have allowed 
mining to proceed without individualized review and based simply upon compliance with several conditions ap-
plicable generally within the region. The Corps originally intended to issue a General Permit, delegating its au-
thority to DERM. 

 [*230]  
 
  

n219 The Senate bill which later became Section 404 of the CWA originally gave EPA the authority to ad-
minister the Section 404 permits, but after a compromise with the House of Representatives, the resulting legis-
lation gave that authority to the Corps, subject to oversight by EPA. Senator Muskie was concerned that the 
Corps might not be as protective as the EPA. "The Corps of Engineers, a mission-oriented agency, is not 
equipped to evaluate the environmental impact of these dredging activities. . . . Mission-oriented agencies whose 
mission is something other than concern for the environment simply do not adequately protect environmental 
values. That is not their mission. They would do a disservice to their mission if they would try to act as envi-
ronmental protectors. The mission of the Corps of Engineers is to protect navigation. Its mission is not to protect 
the environment." 117 Cong. Rec. 38854 (1971) (statement of Sen. Muskie, during Senate Consideration and 
Passage of S. 2770)." 

n220 One FWS staff member recommended, in an intra-agency email message, that elevation be sought. 
"Although this may cause a scream, I think that a 404(q) [elevation] should be issued for this permit in order to 
once and for all bring the Pensucco wetland program into a controlled and equalized protocol." FAR57 (July 20, 
2000). That staff member noted that the determination that there would be "no effect" on protected species was 
incorrect; "how can the loss of 14,300 acres of emergent sawgrass marsh to the South Florida Everglades not 
impact the foraging of wood storks." Id. 

 [*231]  
 
  

n221 According to the FWS website, 
  
www.fws.gov/habitatconservation/elevations.htm, there have been only sixteen cases in which the Department 
of the Interior has requested elevation to the Department of the Army. 

n222 A 1992 Memorandum of Agreement between the EPA and the Department of the Army was adopted 
to minimize duplication of efforts by the two agencies, and consequent delays, when issuing permits under Sec-
tion 404. The MOA "does not diminish either Agency's authority to decide whether a particular individual per-
mit should be granted. . . ." Memorandum of Agreement Between Environmental Protection Agency and the 
Department of the Army, dated August 11, 1992, reprinted in Margaret N. Strand, Wetlands Deskbook (2d ed. 
1997). 
  

The statute, i.e., the CWA, itself imposes several obligations. Public participation "shall be provided for, encour-
aged, and assisted" in enforcing the CWA's standards, 33 U.S.C. §  1251(e), 33 U.S.C. §  1344(o) n223, and permit de-
cisions must include analysis of "unacceptable adverse effect[s]" on municipal water [*232]  supplies, wildlife or rec-
reational areas, 33 U.S.C. §  1344(c). Additional requirements are found in the CWA's implementing regulations, which 
have been promulgated both by the EPA, 40 C.F.R. Part 230, and by the Corps, 33 C.F.R. Parts 320-329. The Corps' 
CWA regulations expressly incorporate the regulations promulgated by the EPA to implement the CWA. See e.g., 33 
C.F.R. 320.4(b)(4), 33 C.F.R. 325.2(a)(6); thus, the Corps must ensure that the permitted activity is consistent with the 
404(b)(1) Guidelines. 
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n223 There is a requirement of an "opportunity for public hearings," 33 U.S.C. 1344(a), but the relevant 
regulations provide the Corps with the discretion not to hold a hearing if there is "no valid interest to be served 
by a hearing." 33 C.F.R. 327.4(b). 
  

The CWA's regulations prohibit the issuance of a permit in this case if: 1) an environmentally preferable and prac-
ticable alternative [*233]  exists; or 2) the proposed mining activity will cause or contribute to significant degradation of 
the subject wetlands -- measured by significantly adverse effects on municipal water supplies, wildlife and wildlife 
habitat, or aesthetic values, etc.; or 3) potential adverse impacts are not minimized through appropriate and practical 
steps. 40 C.F.R. 230.10. 
  
B. Analysis of practicable alternatives 

The 404(b)(1) Guidelines prohibit the "discharge of dredged or fill material . . . if there is a practicable alternative 
to the proposed discharge which would have less adverse impact on the aquatic ecosystem, so long as the alternative 
does not have other significant adverse environmental consequences." 40 C.F.R. 230.10(a). n224 A practicable alterna-
tive is one that is "available and capable of being done after taking into consideration cost, existing technology, and 
logistics in light of overall project purposes." 40 C.F.R. 230.10(a)(2). The fundamental principle behind the CWA's 
"practicable alternatives" test is that industry and private developers should first seek project sites that will have the 
least [*234]  damaging effects on wetlands and their ecosystems, and only when no such sites exist should development 
of wetlands be considered as an option, subject, of course, to obtaining the necessary permits. The Corps clearly violates 
the CWA regulations, and therefore its conduct is arbitrary and capricious, n225 when it permits a developer to obtain a 
permit on his chosen site because that site is the "most practicable" or "most profitable," if development of that site will 
result in greater environmental damage than would be realized at another available site. n226 

 

n224 The Corps' own regulations also require that it take into account practicable alternative locations and 
methods for accomplishing the project's objective. 33 C.F.R. 320.4(a)(2)(ii). 

n225 The Corps' own regulations incorporate the 404(b)(1) Guidelines, 40 C.F.R. 230.10, and a violation 
thereof renders the Corps' conduct arbitrary and capricious. 

n226 As described in Bersani v. Robichaud, 850 F.2d 36, 44 (2d Cir. 1988) (upholding EPA denial of per-
mit for shopping mall development where alternative environmentally preferable site had been available when 
proposed site was purchased), if a developer has little incentive to search for alternatives, especially if she is 
confident that alternatives would soon become unavailable, then the regulation -- which is designed to provide 
an incentive to avoid choosing wetlands -- would be turned on its head. 
  

 [*235]  

Clearly, the Corps must have a firm grasp on exactly what is the "overall project purpose" in order to commence its 
analysis whether there are practicable alternatives. Understanding the purpose of a project also is key to a determination 
of whether the proposed activity "does not require access or proximity to or siting within the special aquatic site in ques-
tion to fulfill its basic purpose (i.e., is not water dependent')." If the activity does not require that water-based location, 
then there is a rebuttable presumption that there are practicable and environmentally preferable alternatives, 40 C.F.R. 
230.10(a)(3), and such alternatives are presumed to have less adverse impact unless "clearly demonstrated" otherwise. 
n227 

 

n227 In 1993, the Corps issued Regulatory Guidance Letter ("RGL") 93-2, reprinted in William L. Want, 
Law of Wetlands Regulation (2005), which suggested that -- as to the evaluation of alternatives -- the extent of 
the analysis should be "commensurate with the severity of the environmental impact . . . and the scope/cost of 
the project." While this RGL expired at the end of 1998, it is relevant to the Court's consideration because the 
Corps was reviewing the mining permits between August 1993 and December 1998, i.e., while RGL 93-2 was in 
effect. 
  

 [*236]  
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The burden of demonstrating that no practicable alternative exists is the sole responsibility of the applicant, not the 
Corps' nor the other federal agencies. It is intended that this presumption should have the effect of forcing a hard look at 
the feasibility of using environmentally preferable sites' to discourage avoidable discharges in special aquatic sites, in-
cluding wetlands." Review and Findings, Old Cutler Bay Permit 404(q) Elevation (September 13, 1990) at page 5, quot-
ing from Preamble to 404(b)(1) Guidelines, 45 Fed. Reg. 85336 (1980), reprinted in Margaret N. Strand, Wetlands 
Deskbook (2d ed. 1997). n228 The Court's earlier discussion of the alternatives analysis required by NEPA, particularly 
as to the definition of project purpose, is incorporated herein. 

 

n228 The same Corps district involved in the Old Cutler Bay decision, i.e., the Jacksonville District, made 
the decision under review by this Court. The decision in Old Cutler Bay was issued by the Corps' national Direc-
tor of Civil Works and involved facts strikingly parallel to those at issue herein. The desired development in-
cluded an area of infestation by an exotic plant species, the Brazilian Pepper; the developer intended to mitigate 
the wetlands destruction by constructing littoral zones around lakes that would remain after the housing devel-
opment was completed and by restoring off-site wetlands; the project size and impact were reduced as a result of 
interagency coordination; and the Corps had relied primarily on the applicant's own supplied data to evaluate the 
viability of practicable alternatives. While the Director did not disapprove of the mitigation plan or the final size 
and impact of the development he did find that the Corps needed to more clearly document the basis of its ap-
proval of the permits, particularly as to its evaluation of the applicant's alternatives analysis. 
  

 [*237]  
  
1. The project's purpose 

A competent analysis of alternatives depends upon a clear and accurate statement of the project's purpose, for it is 
only when the project's statement of purpose is "reasonably defined that the alternatives analysis required by the Guide-
lines can be usefully undertaken by the applicant and evaluated by the Corps." Old Cutler Bay, Oct. 9, 1990, at 6 (stated 
purpose to "construct an upscale residential/(Jack Nicklaus-designed) championship golf course community in south 
Dade County. The project's basis purpose is to realize a reasonable profit by providing luxury country club type housing 
to an affluent segment of the Miami area population . . . 428 units" was rejected as too specific, acceptable statement 
would have been "to construct a viable upscale residential community with an associated regulation golf course in the 
south Dade County area"). n229 

 

n229 Interestingly, the Corps' Director of Civil Works has issued a total of three decisions concerning appli-
cation of the 404(b)(1) guidelines "practicable alternatives" test, including Old Cutler Bay, and in all three, the 
Director found that the District Engineer had incorrectly construed the guidelines too favorably to the land-
owner. William L. Want, Law of Wetlands Regulation §  6:21, at 6-22.2 (2005). "We have stated that great care 
must be used in determining the basic project purpose for purposes of the 404(b)(1) Guidelines alternatives 
analysis. We have also emphasized that Corps districts must use independent judgement in determining project 
purpose. The basic project purpose must not be so narrowly identified so as to unduly restrict a reasonable 
search for potential practicable alternatives." Old Cutler Bay at 13-14, referencing earlier decisions in section 
404(q) elevations of the Plantation Landing Resort and Hartz Mountain Development Corporation cases. 
  

 [*238]  

There is little guidance in the CWA or its regulations as to what constitutes a "water-dependent" activity, nor does 
the definition of a project's purpose receive much attention at the statutory or regulatory level; however, this Court's 
review discovered an internal Corps' statement of standard operating procedures which is instructive. 
 

  
Defining the purpose of a project involves two determinations, the basic project purpose, and the overall 
project purpose. . . . The basic purpose of the project must be known to determine if a given project is 
water dependent.' For example, the purpose of a residential development is to provide housing for peo-
ple. Houses do not have to be located in a special aquatic site to fulfill the basic purpose of the project, 
i.e., providing shelter. Therefore, a residential development is not water dependent. . . . Examples of wa-
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ter dependent projects include, but are not limited to, dams, marinas, mooring facilities, and docks. The 
basic purpose of these projects is to provide access to the water. 

 
  
Army Corps of Engineers Standard Operating Procedures for the Regulatory Program (October 15, 1999), available at: 
www.saw.usace.army.mil/wetlands/Policies/SOPI.  [*239]  pdf ("SOP"). n230 
 

n230 This statement appears on the website for an unrelated district of the Corps, but seems to be of general 
application; the Court cites it here solely for illustrative purposes, and does not suggest that it has the effect of 
regulatory guidance. 
  

The basic project purpose should be "neither so broadly defined nor alternatively so narrowly defined so as [to] 
render the alternative analysis meaningless or impracticable. In both cases this would subvert the intent of the Guide-
lines." Old Cutler Bay at page 6. "The project purpose must be defined so that an applicant is not in the position to di-
rect, or appear to direct, the outcome of the Corps evaluation required under the 404(b)(1) Guidelines." Id. at 7. n231 
Although the regulations do not specify the source of the definition of a project's purpose, n232 "defining the overall 
project purpose is the responsibility of the Corps, [and] the applicant's needs must be considered in the context of the 
desired geographic area of the development,  [*240]  and the type of project being proposed." SOP. The Corps (and the 
Court) can consider areas not owned by applicant. 40 C.F.R. 230.10(a)(2), "Districts should not focus too heavily on the 
specific profitability statements of the particular applicant before them." Old Cutler Bay, Oct. 9, 1990, at 9. "Although 
project viability' is one legitimate component of the concept of practicability' regarding any alternative being considered 
in the practicable alternatives review, that component is addressed in terms of the logistics, technical feasibility, and 
costs criteria in Section 230.10(a)(2) of the Guidelines." Id. at 12. Internal guidance to the Corps notes that "the deter-
mination of what constitutes an unreasonable expense should generally consider whether the projected cost is substan-
tially greater than the costs normally associated with the particular type of project." Memorandum to the Field, "Appro-
priate Level of Analysis Required for Evaluating Compliance with the Section 404(b)(1) Guidelines Alternatives Re-
quirements," available at: http://www.usace.army.mil/inet/functions/cw/cecwo/reg/flexible.htm ("Memo to Field"). 

 

n231 Similar to the example of a residential development discussed above, the permit applicants herein ob-
viously would rather locate their mining on top of this attractive resource (e.g., the property is already owned, or 
presumably cheaper to acquire, contains a high quality rock product, and is located in proximity to existing in-
frastructure for processing the rock), but -- just as in the housing example -- that does not mean that the essential 
mining activity requires siting in wetlands. Housing developers presumably would always choose to build on 
waterfront property, but that does not make the provision of housing a "water-dependent" activity. 

 [*241]  
 
  

n232 "The regulations do not answer the question whether the applicant, the Corps, EPA, or public com-
menters have the final word in defining the project purpose." Margaret N. Strand, Wetlands Deskbook 133 (2d 
ed. 1997). 
  

As discussed above regarding NEPA, the Corps identified the purpose of the proposed mining project in the June 
2000 Public Notice, and repeated it in the March 2001 Revised Public Notice, as: "Placement of fill related to excava-
tion activities for the purpose of limestone quarrying." AR623A, AR737. The ROD specified that the "basic purpose" 
was "to extract limestone" and that the "overall project purpose is to provide construction-grade limestone from Miami-
Dade County," AR1028 at 8. n233 In their briefs, the Federal Defendants argue that "in this case, the proposed activity 
is the extraction of particular mineral resources located in particular wetlands. . . . [and that it] would be meaningless to 
state that this activity could be carried out elsewhere. Thus, the Corps properly did not apply a presumption that practi-
cable alternatives were available." Federal Defendants' Reply,  [*242]  Docket Entry # 42, at 16. n234 Compare the 
statement above to the Corps' assessment in another permitting dispute, less than one year after publication of the ROD 
at issue herein, involving one of the same mining companies, although in different wetlands (on the southwest coast of 
Florida), that the mining did not need to be located in a special aquatic site to fulfill its basic purpose of "develop[ing] a 
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source for limerock." (See Plaintiffs' Notice of Filing, Docket Entry # 48 at Exhibit 2, Corps' Statement of Findings re-
garding Florida Rock permit for mining, dated February 6, 2003). n235 Indeed, the court reviewing that permitting 
process remarked that "it is undisputed that this mining activity is not inherently water dependent." National Wildlife 
Federation v. Norton, 332 F. Supp. 2d 170, 186 fn13 (D.D.C. 2004) (applicant's objective is the proper focus). Common 
sense dictates that if mining (in wetlands) is not inherently water dependent in one situation, then it is not inherently 
water dependent in another. n236 The Corps' own internal directives provide additional illumination as to the concept of 
"site-specific." "Some projects may be so site-specific (e.  [*243]  g., erosion control, bridge replacement) that no offsite 
alternative could be practicable. In such cases the alternatives analysis may appropriately be limited to onsite options 
only." Memo to Field. Clearly, the replacement of a bridge must take place at the location of the former bridge; in con-
trast, the mining proposed herein need not occur in this specific wetland site. 

 

n233 "A conservation biology alternative [no additional mining, mandated restoration, etc.] will not achieve 
the landowners' purpose to provide a limestone product from the Lakebelt area." AR614 at 909. 

n234 The Corps' conclusion that this project could not be carried out elsewhere should have placed addi-
tional focus on the consideration of on-site alternatives; instead, the ROD is silent as to the consideration of any 
such alternatives. 

n235 Plaintiffs' notice of filing, Docket Entry # 48, filed Oct. 15, 2004, included the underlying agency de-
cision on Florida Rock's application to mine for limestone in Collier, Lee, Hendry, Glades, and Charlotte coun-
ties. The statement of purpose was to develop a source for limerock, and the mining was to impact 333 acres of 
wetlands (some of which was degraded by prior agricultural use). The Corps' decision document, dated February 
6, 2003, specifically indicated that the activity did not need to be located in a special aquatic site to fulfill its ba-
sic purpose. Annex B of the EIS in the case presently under review contains a contrary determination. AR614 at 
124-128. 

 [*244]  
 
  

n236 "A reasonable, common sense approach . . . is fully consistent with sound environmental protection." 
RGL 93-2. Memorandum to the Field, "Appropriate Level of Analysis Required for Evaluating Compliance with 
the Section 404(b)(1) Guidelines Alternatives Requirements," available at 
http://www.usace.army.mil/inet/functions/cw/cecwo/reg/flexible.htm. 
  

 
  
2. Water-dependency 

"A finding of water dependency is not a prerequisite to issuance of a section 404 permit, but only a factor to con-
sider in the application process. Under this rationale, if the Corps incorrectly determined that [applicant's] fill activity 
was non-water dependent, reversal of the summary judgment would not be automatic." at 831. Friends of the Earth, Inc. 
v. Hintz, 800 F.2d 822, 835 (9th Cir. 1986) (upholding agency decision that a sorting yard for logs waiting to be ex-
ported was "water-dependent" under those specific circumstances, noting that Corps is not "a business consulting firm" 
required to affirmatively seek out alternatives, but that the Corps had "exhaustively studied" the information before 
[*245]  making its decision). In Hintz, the Corps had engaged in a "reasonably thorough examination of the water de-
pendency issue, and reached a rational conclusion." 800 F.2d 822, 831. Contrast that with the present situation, where 
the ROD was already being drafted before public comments on the EIS were received. 
 

  
All agencies agreed that log storage is not a water dependent use unless the storage is tied to an exporting 
facility. The agencies do recognize the need for an inventory of logs immediately adjacent to the ship 
loading facility and would consider log storage for this purpose as water dependent . . . The applicant's 
log and lumber export operations require immediate proximity to navigable waters. The project site will 
serve as a log storage area for these operations. The expansion of the applicant's industrial complex, to 
include the project site, constitutes a water-dependent use of a special aquatic area. 
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Id. at 832. The court observed that "storage of logs for domestic use is not water dependent, but efficiency dictates that 
the storage function not be divided, because logs are not initially segregated between domestic and export.  [*246]  " Id. 
at 832 n10. n237 
 

n237 It must be remembered that the CWA is a relatively new law (less than three decades), and decisions 
interpreting these water-dependency provisions are relatively young in terms of their tested precedential value. 
  

It is undisputed by the parties that the Corps determined that the proposed mining in this case was water-dependent 
and, consequently, the Corps failed to apply the regulatory presumption to the applicants' proposed mining activity. 
n238 Because the Court finds that the record evidence compels the opposite conclusion, i.e., that the proposed mining 
activity does not require siting within wetlands in order to fulfill its basic purpose, i.e. to extract limestone, n239 the 
Corps was wrong to have ignored the presumption and remand is required. n240 

 

n238 "The activity needs to be located in a special aquatic site to fulfill its basic purpose." AR1028 at 59. 

n239 AR1028 at 8. 
 [*247]  
 
  

n240 Indeed, the Court addresses this issue in some detail to clarify that an applicant's project purpose can-
not be tailored so as to render the alternatives analysis circular, i.e., using a premise (limestone mining must take 
place on the miners' lands which happen to be wetlands) to prove a conclusion (the project requires siting within 
the wetlands) that is in turn used to prove the premise. To permit such circular reasoning would eviscerate the 
regulatory protections such that any activity, no matter how destructive -- and it is difficult to conceive of some-
thing more destructive to wetlands than their complete removal by excavating down to 80 feet and leaving a hole 
in their place -- could be justified on wetlands as long as that is where the applicant owned property. 
  

The regulations require that the Corps begin its analysis of a proposed project with the presumption that the "un-
necessary alteration or destruction of [wetlands] should be discouraged as contrary to the public interest." 33 C.F.R. §  
320.4(b) (1). This presumption is very strong. See 40 C.F.R. §  230.1(d) [*248]  ("The guiding principle should be that 
degradation or destruction of special sites ["such as filling operations in wetlands"] may represent an irreversible loss of 
valuable aquatic resources"). To overcome it, an applicant must make three very difficult showings: first, that "the bene-
fits of the proposed alteration outweigh the damage[s]," second, that "the proposed activity is primarily dependent on 
being located in, or in close proximity to the aquatic environment," and third, that the proposed project cannot be lo-
cated on any "feasible alternative sites." 33 C.F.R. §  320.4(b)(4). Wetlands can't be permitted to be destroyed simply 
because it is more convenient than not to do so. See 40 C.F.R. §  230.1(c). Congress and the agency have already de-
termined that "wetlands are vital areas that constitute a productive and valuable public resource," 33 C.F.R. §  
320.4(b)(1); see 33 U.S.C. §  1251 (1976). Buttrey v. United States, 690 F.2d 1170, 1180 (5th Cir. 1982)." n241 

 

n241 Interestingly, Mr. Buttrey had sought (in 1978) to develop an area along the Gulf Coast, which would 
have affected a bayou that passed near Slidell, Louisiana. 690 F.2d at 1172-73. Objectors claimed that the 
dredge and fill would destroy natural drainage and increase the risk of flooding. The Court referenced that the 
relevant regulations suggested that destroying wetlands may increase the chances of local flooding. Id. at 1182. 
The Corps' denial of the permit, and the Fifth Circuit's approval of the procedures employed by the Corps (in-
cluding the denial of a hearing for Mr. Buttrey), seem extremely wise in light of the lessons being learned after 
the devastation caused by Hurricane Katrina in August 2005. See, e.g., "substantial marsh loss . . . potentially 
further reduces southeastern Louisiana's natural protection from future storms." "USGS Reports New Wetland 
Loss from Hurricane Katrina in Southeastern Louisiana," September 14, 2005, available at: 
http://www.usgs.gov/newsroom/article.asp?ID=997. 
  

 [*249]  
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3. Practicable alternative sources for rock 

To determine whether a practicable alternative exists, the Corps engages in a sequential analysis. First, having de-
termined that this activity is not water-dependent, it is presumed that a practicable alternative exists. Importantly, 40 
CFR 230.10(a)(1), does not prohibit the Corps from determining that another wetlands site may be the "practicable al-
ternative" and may even be a less environmentally damaging alternative. n242 "For the purposes of this requirement, 
practicable alternatives include . . . discharges of dredged or fill material into the waters of the United States or ocean 
waters." 40 C.F.R. 230.10(a)(1). The burden to rebut the presumption that an environmentally preferable alternative 
exists falls on the applicant. Buttrey v. United States, 690 F.2d 1170, 1180 (5th Cir. 1982). 

 

n242 The Corps conclusory statement is unavailing. "By nature of the project, it involves work in wetlands, 
and no practicable alternative to working in wetlands exists." AR614 at 103. 
  

 [*250]  

The Court's inquiry into whether the Corps sufficiently considered practicable alternatives must be "searching and 
careful," but the standard of review is "narrow." To uphold the agency's decision the court must satisfy itself that the 
agency made "a reasoned evaluation of the relevant factors." Marsh v. Oregon Natural Resources Council, 490 U.S. 
360, 376, 378 (1989). From the record before the Court, it appears that the Corps too quickly dismissed the alternative 
of "no mining" in the Lake Belt, as discussed in the Court's analysis of Plaintiffs' NEPA claims, above, which suggests 
that the Corps' analysis of practicable alternatives similarly was lacking. The Court cannot conclude that the Corps was 
correct when it decided that the mining industry applicants had carried their burden of proving the lack of alternatives. 
In rejecting an alternative that would have limited mining in the Lake Belt area in favor of mining in other Florida loca-
tions or other states or other countries, the Corps stated: "Denying future permitting would avoid impact to generally 
low quality Everglades habitat but would result in the loss of high quality and regionally important habitat elsewhere.  
[*251]  " AR1028 at 38.243 However, the existence of allegedly "high quality and regionally important habitat" supe-
rior to the Lake Belt wetlands was never established in this record. 

 

n243 "The only way to avoid this risk to the Everglades ecosystem is to relocate the mining to other loca-
tions. . . . other locations would result in impacts to other ecosystems, and probably to a greater extent than in 
the Everglades since the area of mining would have to be larger and the other ecosystems are smaller than even 
the remaining extent of the Everglades." AR1028 at 83-84. 
  

The CWA's requirements regarding the analysis of alternatives to the proposed mining are comparable to the Corps' 
analogous obligations under NEPA. "The analysis of alternatives required for NEPA environmental documents . . . will 
in most cases provide the information for the evaluation of alternatives under the [404(b)(1)] Guidelines." 40 C.F.R. 
230.10(a)(4). "The only fundamental difference between alternatives analyses for NEPA [*252]  and the Guidelines is 
that under the CWA, alternatives outside of the applicant's control may be considered." 40 C.F.R. 230.10(a)(2). n244 

 

n244 The Corps is governed simultaneously by its own CWA regulations, e.g., 33 C.F.R. 320.4(a)(2)(ii) 
(must consider the "practicability of using reasonable alternative locations and methods"), those promulgated by 
EPA, e.g., 40 C.F.R. 230.10 (no discharge to be permitted if an environmentally preferable "practicable alterna-
tive" exists), and the NEPA regulations, 40 C.F.R. 6.203(b) (an EIS must include a balanced description of al-
ternatives, including the "alternative of no action," and explain why certain alternatives were eliminated from 
detailed study), 40 C.F.R. 1502.14(a) (EIS shall "rigorously explore and objectively evaluate all reasonable al-
ternatives"). Despite these varying sources of direction regarding analysis of alternatives, "[the Corps] should 
not conduct or document separate alternatives analyses for NEPA and the Guidelines." SOP. Although the Court 
has elected to segregate its analysis under the two statutes, it incorporates herein the discussion, supra, of the 
Corps' deficiencies with respect to NEPA. 
  

 [*253]  
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The entire basis for the Corps' analysis of practicable alternatives is a single report prepared by Paul Larsen and 
submitted in December 1999 on behalf of the mining industry. The report, which was included as Appendix I of the 
EIS, AR614 at 923, was "based . . . on interviews with the individuals who secured environmental permits for each 
mine [i.e., miners or their consultants]." AR582. The report is quoted extensively, below, to illustrate the nature of its 
content -- including the frequent unsupported use of "therefore" -- and to demonstrate why the Corps should not have 
relied upon this report without independent verification. 
 

  
Like the Lake Belt, other locations in Florida are also faced with approximately 50 years of reserves at 
present levels of production. Increasing production at these locations would shorten the span of time 
Florida has a reliable rock supply and due to the law of supply and demand, would certainly substantially 
complicate the logistics and increase the cost of rock (and taxes) for building public infrastructure. Local, 
State and Federal regulatory approvals for expanded operations are uncertain in the alternate Florida lo-
cations. In addition,  [*254]  the road and rail network may not be adequate and government approvals 
for additional highway traffic may not be granted. Because of winter weather, rock from Nova Scotia is 
only produced 7 months per year. There would be problems in using Nova Scotia rock in Florida where 
it is needed on a 12 month basis. . . . Rock from the Bahamas has chloride levels that preclude its use 
for certain purposes. Georgia producers face serious air quality and other environmental problems. Sig-
nificant expansion of those mines may not be possible for many reasons including difficulty in getting air 
quality permits for these dry' quarries. . . . Rock from foreign sources would have to be delivered by ship. 
This requires port facilities that are not available at present. At present, minor amounts of rock are deliv-
ered to the Port of Tampa. But large scale deliveries by deep draft bulk cargo carriers would require new 
dedicated ship unloading and storage facilities. . . . The use of foreign rock would create extreme logisti-
cal problems and significant increases in cost." and "Analysis of an extreme case shows that alternatives 
could cost taxpayers up to $ 25 billion more than Lake Belt rock" [*255]  "Essentially all of these quar-
ries are in valuable habitat areas, both wetlands and uplands. The quality of the rock at these alternate lo-
cations may be marginal or unsuitable for many uses." "The Lake Belt yields 125,000 tons per acre. On a 
gross basis, alternate locations yield much less. In addition, alternate locations have higher portions of 
clays and other deleterious materials which must be washed out before the material can be sold as aggre-
gate. The net yield per acre at alternate locations can be from 10 to 40 percent of Lake Belt yields. There-
fore, Lake Belt mining disturbs less land and habitat per ton. For example, if the alternate site yielded 
30,000 tons/acre, then 4 times as much land, and habitat, would have to be disturbed as in the Lake Belt 
to produce the same amount of rock. Therefore, because of the high yield per acre, the Lake Belt Plan re-
duces overall effects on habitat compared to alternate locations in Florida." "There are huge potential re-
serves of rock in Dade County. Unfortunately, they are located under the urban areas, under the Water 
Conservation Areas and under Everglades National Park. Wetland restrictions limit their availability for 
mining. . .  [*256]  . Just as wetland issues limit the availability of rock in the Lake Belt, they also limit 
the availability of rock in many potential alternate locations. The yield of rock at these alternate wetland 
locations is significantly less than in the Lake Belt. Therefore, more wetlands would need to be disturbed 
at these alternate locations than in the Lake Belt." "In most cases, without the Lake Belt, quality rock for 
concrete and asphalt would need to be imported from great distances at great cost, thus substantially in-
creasing the cost and greatly increasing the logistical difficulty associated with providing the materials 
for public infrastructure." "Mining in the Lake Belt will occur over the course of 50 years and at the rate 
of approximately 300 acres per year. In round numbers, the resulting 15,000 acres of mining will occur 
in 6,000 acres already permitted and on 9,000 acres which are the subject of the EIS. The impact on Lake 
Belt wetlands is therefore gradual and, for example, is very dissimilar from the effects of a road, or shop-
ping center, or subdivision where all the impacts would occur in a matter of 2 or 3 years. Therefore, if 
practicable technological alternatives to Lake [*257]  Belt rock become available, they will be imple-
mented by the market. New technologies could include the use of byproduct materials, efficient large 
scale recycling, and changes in transportation infrastructure and building materials. Such technology is 
presently unknown. At this time, we know of no practicable alternatives to Lake Belt rock, and none 
have been suggested. However, if presently unknown but practicable alternatives became available dur-
ing the life of the Lake Belt, they would be self executing." 
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AR 582 (emphasis added). The miners also had claimed that "essentially all remaining vacant lands in Dade County are 
wetlands. . . . If mining is to continue in Dade County's hard rock area, it must take place in wetlands. There is no prac-
ticable alternative to provide the State's need for rock for transportation, construction and environmental purposes." 
AR19 at 12. The map included with the same document does not appear to support the miners' statement. AR19 at 22-
23 (hard rock is found all the way to the east coast of South Florida, and it is safe to assume that there are vacant parcels 
of land in non-Lake Belt locations in Miami-Dade County). n245 
 

n245 Presumably non-wetlands, i.e., uplands, are more expensive to acquire than wetlands, which of course 
would affect the mining industry's consideration of such property as a practicable alternative. And, of course, lo-
cal land use regulations restrict the areas in which limestone can be mined. 
  

 [*258]  

The record includes information that appears to contradict Larsen's report and conclusions, as well as criticisms of 
the bias exhibited therein. n246 For example, 
 

  
Although not exhaustive, below is a list of websites that suggest both cement and aggregate are being 
brought into Florida ports. Ostensibly, these alternate sources are competing with Dade County stone and 
cement, and therefore should be looked at in the alternatives analysis and economic analysis in order to 
help determine what amount of mining crosses over from within the public interest, to excess wetland 
destruction that can be prevented while still being able to supply cement and aggregate from alternate 
sources outside of the Lake Belt to the rest of FL [listing Tampa, Palm Beach, Jacksonville ports]. 

 
  
AR558 (March 1998). Also see the following 
 

  
It has to be proven that Dade County stone is the only stone economically available region wide. Other 
Florida, as well as Georgia, Alabama, Bahaman and Yucatan sources need to be identified. After alter-
nate sources of stone are identified, cost comparisons between the alternate sources and Dade County 
stone must be made, after taking into account the [*259]  full cost of Dade County stone including miti-
gation and maintenance costs. If other viable sources of stone are available, and these sources have less 
environmental impact, then permits should not be issued to destroy wetlands in the Lake Belt. This could 
mean reducing mining output and limiting limerock distribution to the 4 county area (Dade, Broward, 
Monroe, and Palm Beach). 

 
  
AR549/FAR123 (March 1998). 
 

n246 See discussion, above, regarding the Corps' balancing of the private and public interests and the effect 
of the mining representatives' advocacy. 
  

The Corps concluded its very minimal analysis of alternatives with the following statement. "The proposed 10-year 
mining footprint is the least damaging to the aquatic ecosystem in that it is much smaller than the 50-year total plan 
(which itself minimizes impact to wetlands compared to other alternatives described in the fifty year analysis) and is 
generally in the poorer quality wetland areas." AR1028 at 36-40, 55. "Conclusory remarks . . . do not equip [*260]  a 
decisionmaker to make an informed decision about alternative courses of action or a court to review the Secretary's rea-
soning." NRDC v. Hodel, 865 F.2d 288 at 298 (D.C. Cir. 1988) (Judge Ruth Bader Ginsburg) (NEPA case). The Corps's 
own 148 "News Release" (Release no. 0210, released April 11, 2002) is revealing: 
 

  
Wetland loss might be avoided if mining were relocated to areas outside of the Lake Belt (assuming the 
wetlands were perpetually protected from all other development or uses detrimental to wetland values). 
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However, most of those areas also have regionally or locally important environmental and habitat values. 
Additionally, because the rock deposits are thinner in those areas, greater acreages would have to be 
mined for corresponding volumes of rock. The subsurface geology in the Lake Belt area supports the 
mining industry infrastructure (railroads and heavy construction equipment). If the mining were relocated 
to other areas, the mining costs and subsequent limestone cost (to the public) could go up. 

 
  
AR1144. This language reveals that the Corps made several assumptions, and none are adequately explained in the 
ROD or elsewhere in the administrative [*261]  record. For example, the Corps apparently assumed that most, but ap-
parently not all, other areas have environmental issues, and that the acquisition of additional property to mine in other 
areas could be more costly or could result in miners passing on additional costs to the public. The News Release also 
reports: 
 

  
If the rock were mined from other State mines or from sources outside the State, there would be consid-
erable cost to relocate the rail network, aggregate and cement plants, and trucking infrastructure that cur-
rently distributes the rock products from the Lake Belt. Such a move would also negatively impact the 
Miami-Dade County and Florida State economies. In addition, other sites also have high quality and re-
gionally important habitat. 

 
  
AR 1144 at 9, AR1028 at 38-39. 

The Corps earlier had announced that the analysis of alternatives was its responsibility, AR256, but then did little to 
guarantee that the analysis was done properly. n247 A senior Corps staff member noted in October 1999, after receipt of 
Larsen's draft report, that the Corps was not interested in funding an "independent analysis" and agreed to "let" DEP 
Bureau of Land Reclamation look over Larsen's [*262]  analysis of alternative sites. AR587. n248 

 

n247 The Corps responded to objections received from one of the environmental advocacy organizations as 
follows: 

 
  
We have not prepared a formal cost benefit analysis of alternate sources of rock but the Final 
PEIS includes a description of those sources. This reports that 34 percent of the total quantity of 
rock used in Florida comes from the Lake Belt, 7 percent from other States and foreign sources, 
and the balance [59%] from mines elsewhere in Florida. . . . In addition, from 2.1 to 3.9 acres of 
land at the alternate locations is needed to produce the same quantity of rock as 1 acre in the Lake 
Belt. . . . An elaborate cost-benefit analysis would add details but probably not contribute much 
additional information for the decision-maker. . . . Our current position is that the permits, if is-
sued, will be conditioned for periodic reviews that would stop mining until additional compensa-
tory mitigation sites are identified and added to the permits." "We value the Everglades ecosys-
tem very highly, however our permit decisions must also weigh the rights the property owners 
have to use their property, the public need for material to construct houses, roads, schools, and 
other infrastructure, and potential ecological and economic impacts of alternatives. Decisions by 
the State of Florida, by Miami-Dade County and by other agencies contributed to the original de-
cision by the landowners to locate their mining in this area. The Florida State Legislature estab-
lished in 1992 the Miami-Dade County Lake Belt Plan Implementation Committee to provide a 
forum for all agencies, the industry, non-governmental organizations, and concerned citizens to 
discuss these issues. 

 
  
AR637. 

 [*263]  
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n248 There is no indication that this review took place, at least not prior to publication of the EIS. FAR75. 
  

The administrative record clearly establishes that, indeed, there are other sources for limestone rock. Several of 
these alternative sources may be practicable and environmentally preferable, but the Corps' lack of serious study leaves 
this as an unanswered question. If the Corps had applied the rebuttable presumption properly, these alternative locations 
would have been subjected to further evaluation in order to determine their suitability. Each location was, of course, 
criticized by the permit applicants herein, who submitted the report analyzing these alternatives. As previously noted, 
the Corps's reliance 150 on the Larsen report to determine whether practicable alternatives existed is problematic. At 
one point Larsen fantastically noted that "analysis of an extreme case shows that alternatives could cost taxpayers up to 
$ 25 billion more than Lake Belt rock." AR 582. The discussion above, regarding the balancing of factors under NEPA 
and the improper influence of a permit applicant's [*264]  representative, is equally applicable here. 

In Hintz, 822 F. 2d at 833, the court approved an agency's reliance on a permit applicant's report because the Corps, 
along with other concerned state and federal resource agencies, had "considered and evaluated" the report, and received 
a supplemental report addressing concerns raised by the agencies. The court in Hintz concluded that "the record reflects 
that the Corps made the proper analysis and weighed the correct factors in making its determination that no feasible 
alternatives existed. Hintz 800 F.2d 822, 835-36 (9th Cir. 1986) ("The Corps is not a business consulting firm. . . . Cer-
tainly, we would not condone blind acceptance by the Corps of [an applicant's] study of alternative sites. But the record 
does not show . . . that the Corps uncritically accepted [the applicant's] assertions. The Corps justifiably and legally re-
lied primarily upon the study prepared by [the applicant], and its review of that study satisfied regulatory requirements. 
Further, the Corps sought and obtained the expert views of the resource agencies involved."). 

The Defendants rely heavily upon Fund for Animals, Inc. v. Rice, 85 F.3d 535 (11th Cir. 1996), [*265]  but the 
case is distinguishable in several respects. In that opinion, the Eleventh Circuit addressed the argument that the Corps 
had ignored alternative sites for a public landfill, i.e., not a for-profit private enterprise such as rockmining, that would 
have had a less negative impact on wetlands. Id. at 542-543. The no-action alternative was rejected because Sarasota 
County's landfill was projected to reach capacity by 1999. n249 The estimates as to when the miners might run out of 
limestone is not analogous, nor is there a clear indication in the record that the Corps considered a specific date by 
which limestone resources available to Miami-Dade County would expire -- perhaps because it would be impossible to 
estimate such a date since limestone reportedly is available from other sources. In the Fund for Animals case, Sarasota 
County had analyzed several alternative sites in preparing its application for the Corps permit. The court noted that the 
Corps is not bound by an applicant's ranking system" and that the Corps "conducts its own independent evaluation . . . 
[and] balancing of the applicant's needs and environmental concerns." n250 

 

n249 "There is no substantial question as to whether Sarasota County needs a new landfill, because the 
County's current landfill must close in 1999." Id at 544. (The Court rejected an argument that a landfill in an-
other county might be used as a practical alternative, noting that the indicated landfill apparently lacked suffi-
cient capacity to handle the amount of anticipated waste.) 

 [*266]  
 
  

n250 Sarasota County previously had ranked four sites for the landfill, and the one chosen received the 
score indicating it was least well suited for a landfill (i.e., it received the lowest score). The court determined 
that the Corps had properly performed its analysis following the sequencing preference described in CWA  regu-
lations and discussed above, i.e., first attempt to avoid impacts altogether, then minimize those unavoidable im-
pacts, and require compensation for the minimized unavoidable impacts. 33 C.F.R. 320.4(r), 40 C.F.R. 230.10. 
Id. at 543. First, none of the four sites would avoid all impacts on wetlands, nor had plaintiffs identified a suit-
able parcel of contiguous uplands in Sarasota County that would have triggered the 230.10(a)(3) presumption. 
As the Eleventh Circuit remarked, "such a site would have been entitled to a presumption that it was a practical 
alternative." Id. at 543. Thus, although the landfill was not water dependent, the rebuttable presumption was not 
triggered because there was no "practicable alternative" -- i.e., avoidance was impossible. 
  

 [*267]  
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"The absence of a suitable upland site required the Corps to analyze all suitable alternatives. In this case, each of 
the alternative sites poses its own environmental problems which led the Corps to determine that it was less suitable for 
the landfill than then [chosen] tract." After analyzing the four potential sites, the Corps determined that the amount of 
wetlands to be impacted on each site compared to the total acreage available resulted in a clear winner: the largest site 
was 6,150 acres, which permitted a substantial buffer around the landfill's required 74 acres of wetlands impact. n251 
Having been unable to avoid impacts altogether, the Corps had minimized the impacts by selecting the best site, and 
then addressed mitigation that could occur directly on the site due to the overall acreage of the selected site. It is diffi-
cult to compare the analysis in Fund for Animals with the analysis applied to the miners' applications. Not only was the 
Corps faced with a public applicant, as compared to the present private applicant, but the necessity of the desired activ-
ity (siting a landfill versus siting a private enterprise removing limestone) was not seriously in question. Moreover,  
[*268]  the selected site in Fund for Animals was so evidently superior to the other sites that it sheds no light on the 
analysis applied to the miners' application at issue herein. The Sarasota County site selected for the landfill already in-
cluded approximately one-half, i.e., approximately 3,000 acres, of its total size designated as a conservation area that 
would provide a "continuous unit of potentially suitable Florida Panther habitat and serve as a barrier between the My-
akka River ecosystem and further development from the west." Id at 544. The other sites did not offer those extra pro-
tections. In contrast, here we not only have limited information about the alternative sites -- since none were discussed 
in the ROD -- but are left with the Corps's final decision to permit mining very close to the boundary of the Everglades 
National Park and directly on top of South Florida's sole source of freshwater. 

 

n251 The County initially applied for 120 acres of wetlands impact and reduced its request in response to 
concerns raised by the EPA.) Further, each of the three rejected alternative sites involved either impacts to 
headwaters for a stream, wetlands that drained into the Myakka River or another waterway, a nesting site for the 
Bald Eagle (previously listed as an endangered species), presence of the Florida Sandhill Crane (a state listed 
species), or was within the Myakka River watershed. 
  

 [*269]  

As noted above, it is undisputed that the Corps failed to make the required presumption; however, if the record re-
vealed sufficient evidence such that the Court could conclude that the applicants would have overcome the presumption 
if it had been applied, then a remand might be unnecessary. This record is woefully deficient in terms of the identifica-
tion and analysis of practicable alternatives and, as such, remand is required. The burden rests on the applicants to rebut 
the presumption with competent evidence that clearly demonstrates that no practicable alternatives exist, at least none 
that would be environmentally preferable. See, e.g., 40 C.F.R. 230.10(a)(3) ("unless clearly demonstrated otherwise"). 
The mining industry applicants have thus far failed to carry that burden - perhaps on remand they will be able to demon-
strate conclusively that there are no practicable alternatives for any of the intended mining activity. 
  
The Court must conclude that the Corps made a clear error of judgment in the analysis of practicable alternatives under 
the CWA  due, in part, to the agency's reliance on a study that should have been independently verified.  [*270]  
  
4. On-site alternatives to mine rock from this source 

Adverse impacts to wetlands must be avoided to the extent that practicable alternatives are available which will re-
sult in less adverse impacts. If such impacts cannot be avoided, then the guidelines require that the impacts be mini-
mized, and that compensatory mitigation be required for any adverse impacts that cannot be avoided, or minimized. 
n252 Mitigation to be accomplished through compensation "may occur on-site or at an off-site location." 33 C.F.R. 
320.4(r)(1). The question of on-site alternatives such as re-mining in existing areas or shifting all mining away from the 
more pristine western wetlands, was not addressed in the EIS or the ROD. Nor were alternative technologies examined, 
apparently because the mining companies reported that "it is not economically viable to use new mining technologies in 
old lakes because of the expenses associated with reblasting and dredging." AR423 at 40-41. Based on this record, the 
Court cannot find that the Corps complied with its CWA  duties as to the consideration of on-site mitigation. 

 

n252 Pursuant to an agreement between the Corps and EPA, the CWA guidelines are interpreted as requir-
ing a progressive analysis, from avoidance of impacts to minimization and then to compensation. Memorandum 
of Agreement Between the Department of the Army and the Environmental Protection Agency, effective Febru-
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ary 7, 1990), reprinted in Margaret N. Strand, Wetlands Deskbook (2d ed. 1997). Prior to this MOA, the agen-
cies interpreted the role of compensatory mitigation differently; for example, the Corps occasionally considered 
an applicant's mitigation plan as part of the Corps' initial determination of whether environmentally preferable 
alternatives were available. If the mitigation compensated entirely for the harm, the Corps immediately con-
cluded its alternatives analysis, since the lack of a net adverse impact eliminated the need to search for other al-
ternatives to the project. Johnson, Stephen M, Avoid, Minimize, Mitigate: The Continuing Constitutionality of 
Wetlands Mitigation after Dolan v. City of Tigard, 6 Fordham Envtl. Law J. 689, 694-95 (1995). 
  

 [*271]  

Having previously determined, as discussed above, that remand is required because of NEPA-related deficiencies in 
the EIS, and having now determined that remand is required as to the Corps' failure to conduct a proper analysis of the 
first CWA factor, i.e., the existence of practicable alternatives, the Court will only briefly address the other two CWA-
related substantive requirements in an attempt to facilitate the Corps' proceedings upon remand. The Court also has de-
termined that the Corps disobeyed the procedural directives252 of the CWA and its regulations by failing to encourage 
public participation; thus, remand is necessary on that basis as well. 
  
C. Significant degradation (significantly adverse effects on water supplies, wildlife habitat) 

Under the CWA, the Corps must evaluate the probable impact, including cumulative impacts, of the proposed ac-
tivity on the public interest -- weighing foreseeable benefits against foreseeable detriments using "all factors which may 
be relevant." 33 C.F.R. 320.4(a)(1). A permit will not be granted if contrary to public interest view. At a minimum, the 
following factors must be addressed: the "relative extent [*272]  of the public and private need for the proposed struc-
ture or work, the practicability of using reasonable alternative locations and methods to accomplish the objective of the 
proposed structure or work and the extent and permanence of the beneficial and/or detrimental effects which the pro-
posed structure or work is likely to have on the public and private uses to which the area is suited." n253 33 C.F.R. 
320.4(a)(2). Permits should not issue for activities that will cause or contribute to "significant degradation" of the wet-
lands at issue. 40 C.F.R. part 230.10c). Factors contributing to the analysis of whether an activity will cause or contrib-
ute to significant degradation include: "significantly adverse effects of the discharge of pollutants on municipal water 
supplies, . . . wildlife, . . . wildlife habitat . . ., or . . . on recreational, aesthetic, and economic values." 40 C.F.R. 
230.10(c)(1), (3), (4). 

 

n253 Additional factors identified in the regulations include "conservation, economics, aesthetics, general 
environmental concerns, wetlands, historic properties, fish and wildlife values, flood hazards, floodplain values, 
land use, navigation, shore erosion and accretion, recreation, water supply and conservation, water quality, en-
ergy needs, safety, food and fiber production, mineral needs, considerations of property ownership and, in gen-
eral, the needs and welfare of the people." 33 C.F.R. 320.4(a)(1). The Corps at least listed each of these factors, 
even though it gave scant analysis to most of them. AR1028 at 76-83. 
  

 [*273]  

The NEPA analysis, above, dictates the result of this review, and is incorporated herein. The Court concludes that 
the Corps violated its duties under the CWA by not addressing all relevant factors and by concluding, based upon an 
inadequate record, that this mining would not be contrary to the public interest. 
  
D. Minimization of potential adverse impacts 

Permits may issue for activities if "appropriate and practicable steps have been taken which will minimize potential 
adverse impacts of the discharge." 40 C.F.R. 230.10(d). Although the Supreme Court has held that NEPA does not re-
quire that an EIS contain a complete mitigation plan, Robertson v. Methow Valley Citizens Council, 490 U.S. 332, it is 
unclear whether that holding extends to the CWA and the actual issuance of the mining permits herein. Fund for Ani-
mals, Inc. v. Rice at 544 (where filling of wetlands cannot be avoided, the appropriate and practicable steps must be 
taken to minimize the potential adverse impacts of the discharge on wetlands). The Corps can reduce potential adverse 
impacts associated with a discharge by requiring mitigation n254 as a condition of a permit,  [*274]  33 CFR 
325.4(a)(3), but must first avoid resource losses to the extent practicable, 33 CFR 320.4(r)(1). 
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n254 Mitigation is defined as avoiding the impact altogether by not taking a certain action or parts of an ac-
tion, rectifying the impact by repairing, rehabilitating, or restoring the affected environment and compensating 
for the impact by replacing or providing substitute resources or environments. 40 C.F.R. 1508.20. 
  

The Court's discussion above regarding the Corps' failure to comply with the procedural safeguards of NEPA as to 
this issue compels a similar conclusion here, i.e., that the Corps did not comply with the CWA. The Court observes that 
the ROD offers little supplement to the EIS' minimal analysis, as the majority of the ROD's analysis of "minimization" 
is simply a repeated discussion of the groundwater seepage study found in Appendix A to the EIS. AR1028 at 41 -- 53 
(Section 8, Alternatives). The discussion reports on the various [*275]  modeling, all of which can be summarized as 
simply proving that there is a risk of groundwater seepage from the mining and its remnant quarry pits. The discussion 
of minimization that is included presumes that mining will occur, which is appropriate for the purposes of minimization 
analysis, of course, but then fails to offer specific recommendations for minimization. For example, "several new water 
control structures" proposed by the mining industry are mentioned, AR1028 at 44, but the Corps notes that these struc-
tures would "require additional water to be supplied from the regional system" in order to achieve beneficial seepage 
changes. AR1028 at 45-46. n255 "For north of Tamiami Trail, the miners have described how the seepage could be 
avoided through addition of structures but these would require additional water from the regional system." AR1028 at 
52. 

 

n255 One of the structures proposed by the miners, a structure on the L-31N canal to raise the water level, 
would be erased by the CERP's proposed filling in of the canal and flooding of the adjacent area, but the CERP 
project end date is not until 2013. AR1028 at 49. 
  

 [*276]   
 

  
The need for additional water from the regional system is a difficult issue for the Corps acting under Sec-
tion 404 of the Clean Water Act to address since the Clean Water Act reserves water supply aspects to 
the States. This issue is certainly recognized by the State and must be incorporated by the State in its wa-
ter supply planning. Both resolution of this issue and the design of seepage avoidance/compensatory ac-
tions is best done in conjunction with CERP components related to seepage, which as seen above have 
complete [sic] dates of 2013 and 2014. 

 
  
AR1028 at 52. These minimization plans are not nearly as specific as those examined with approval in Sierra Club v. 
United States Army Corps of Eng'rs, 2005 U.S. Dist. Lexis 36385 (D.N.J. 2005) (specific minimization steps included 
design of an efficient stormwater management system, placement of an impervious cap over the contaminated areas, use 
of "best management practices," prompt grading of fill to reduce risk of dispersion, etc.). The Corps' discussion of miti-
gation measures does include reference to specific actions which would minimize unwelcome water inputs in the Lake 
Belt: removal of barriers [*277]  between existing pits, removal of any existing direct canal connections to pits (and 
maintenance of a 100-foot distance from canals), construction of a berm around the Lake Belt area to prevent direct 
entry of surface water runoff. AR614 at 82. None of these were implemented in the ROD or permits n256, however, and 
as such the Corps' treatment of minimization and mitigation was inadequate. 
 

n256 "The 10-year permit allows time to coordinate the construction of seepage management systems with 
the CERP. There is a risk of contamination to the public wellfield but additional interim restrictions are imposed 
on the mining and a review is scheduled three years after permit issuance to minimize the potential that the ad-
verse effect will occur." AR1028 at 55. 
  

The Court now turns to the question of whether the Corps complied with the public participation requirements of 
the CWA. 
  
E. Public participation 
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Public participation "shall be provided for, encouraged, and assisted" in enforcing the CWA's standards. 33 U.S.C. 
§  1251 [*278]  (e). Although the Court is addressing this as the final aspect of the CWA analysis, the topic is one of 
great importance. The statute guarantees that the public will have the opportunity to participate in the permitting proc-
ess, 33 U.S.C. §  1344(a), and that implies that the public will receive information in a manner that is useful and sup-
ports meaningful engagement by the public. Unfortunately, the public's ability to participate in an informed way in the 
process of issuing the permits presently under review was compromised by the Corps' inattention to detail, as noted 
above in the NEPA analysis, incorporated herein. n257 Plaintiffs have complained about the difficulty in gaining com-
plete and accurate information about this important environmental permitting process, n258 and the Court agrees that 
clarity and candor seem to have been casualties of the agencies' rushed process. For example, the Corps' explanation, at 
AR1028 at 5, for some of the differences in the EIS' estimatesn259 of acres of impact -- that it is "the result of the long 
time that this project has undergone review" -- does not address the differences between the expected acres of impact 
disclosed [*279]  to the public and those actually accounted for in the ROD. 

 

n257 As yet another example of the flawed information distributed to the public regarding the extent of the 
proposed project and its impact on wetlands, there is a significant difference in the reported numbers of acres to 
be mined by the single company responsible for the largest number of acres of mining, Rinker Materials. Ac-
cording to Rinker, a total of 1,963.4 acres will be mined by Rinker during the ten year permit period. See Affi-
davit of Rinker President, Exh. 1 to Docket Entry # 34. This amount includes 957.9 acres directly related to 
Rinker's own permit, # 200002369, and 442.68 acres permitted to be mined by Kendall Property and Invest-
ments, Permit # 200002369, which relate to a quarry that Rinker "operates" -- for a total of 1,400.58 acres under 
the new permits. Id. It thus appears that 562.82 acres were subject to previously existing permits (i.e., the differ-
ence between 1,400.58 acres and the reported total 1963.4 acres).The Public Notice (June 2000) issued shortly 
after the EIS advised that "the Corps is presenting in this public notice the estimated total extent of renewals and 
expansions" but did not specify how many acres were to be mined by each company, only that a total 14,300 
acres would be covered by the renewals and new permits. AR623A. The Revised Public Notice (March 2001) 
does not contain a similar statement as to the inclusion of acres covered by renewals, and reports only the new 
957.9 acres (Rinker) and 442.68 acres (Kendall), a total of 1,400.58. AR737. A person reviewing the Revised 
Public Notice, which states that it "supercedes the previous public notice," reasonably might conclude -- and 
would be entitled to reach such conclusion -- that Rinker's total mining impact during the ten year period will be 
only 1,400.58 acres. However, the ROD (April 2002) reports that the total impacts for Rinker's first ten years of 
mining will be 1101.1 (FEC quarry), and 323.6 (SLC quarry) = 1,424.7 acres, and 536.7 (Kendall), for a total of 
1,961.4 acres, AR1028 at 5, 115 -- a figure which corresponds closely with Rinker's report of 1,963.4 acres to be 
mined during the ten years, but which is 561 acres (40%) more than the public was advised after the EIS. Thus, 
the public was -- as to just this one company, the company mining the largest amount (36%) of the total 5,400 
acres to be mined, misinformed as to its impact. Similarly, White Rock actually will be mining 941.7 acres, 
AR1928 at 115, compared to the 735.63 acres announced in the Revised Public Notice, AR737, a 28% increase. 

 [*280]  
 
  

n258 Plaintiffs submitted comments to the Corps on March 30, 2001, noting the Corps' failure to provide 
the public with relevant documents and information on pending applications before the close of the comment pe-
riod, despite a timely request by Sierra Club for such information. "By denying access to site-specific informa-
tion and refusing to provide sufficient time to consider relevant information and submit meaningful comments, 
the Corps has reduced the public participation process required under the Clear Water Act to nothing more than 
a hollow, make-work exercise." AR793B. 

n259 Biological Resource Associates (BRA), and Fortin, Leavy, Skiles, Inc. (FLS) had different estimates. 
  

In addition to the factors discussed earlier in the NEPA analysis of public participation, the Court notes that no pub-
lic hearing was held by the Corps at any time in this ten year administrative process. The level of interest in a public 
hearing was high, as demonstrated by the number of people (250) who attended each time that the Lake Belt Committee 
held public meetings. The CWA grants the Corps discretion [*281]  to determine whether public hearings are held, and 
the Corps may decide not to hold a hearing if there is "no valid interest to be served by a hearing." 33 U.S.C. §  1344(a), 
33 C.F.R. 327.4(b), Fund for Animals, Inc. v. Rice, 85 F.3d 535 (11th Cir. 1996) (no public hearings required); Hough 
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v. Marsh, 557 F. Supp. 74, 80 (D. Mass. 1982) (remanded for failure to consider local requirements, court directed that 
a public hearing should be conducted). Here, the Corps received several requests for a public hearing, but "concluded 
that substantive additional information would not be received and that a public hearing would not benefit the decision-
making process on this permit application." AR1028 at 113-14. 

In light of the fact that there had been no meaningful comment period on, inter alia, the terms and special condi-
tions of permits, and the Corps itself had not conducted a single hearing during the ten years spent in consideration of 
these permits, it was an abuse of discretion to not have conducted at least one hearing. Indeed, the burden of conducting 
one public hearing seems relatively light when [*282]  weighed against the Corps' obligations to the public as to these 
highly controversial permits, and the Court concludes that the agency abused its discretion in this instance. n260 

 

n260 "The CWA does not state that the Corps itself must hold its own public hearings regardless of how 
many other hearings have been held on a project." Fund for Animals, Inc. v. Rice, 85 F.3d 535 (11th Cir. 1996). 
In that case, the Eleventh Circuit noted that the Corps had received voluminous written information and that two 
public hearings had been conducted by other entities (i.e., the state process), and observed that the objectors had 
not pointed to any new information that was likely to have been generated by the public hearing. In the present 
case, the Plaintiffs have not specifically suggested what information would have been presented by Miami-Dade 
County elected officials, or anyone else who had requested the public hearing on the ROD. Presumably the 
County and members of the public would have provided comments on those items that had never been disclosed 
in the EIS and, thus, never subjected to public scrutiny. As noted by the Eleventh Circuit, "[i]f the Corps deter-
mines that it has the information necessary to reach a decision and that there is no valid interest to be served by a 
hearing,' the Corps has the discretion not to hold one." Fund for Animals at 545, citing 33 C.F.R. 327.4(b). 
  

 [*283]  
  
F. APA 

As with the NEPA analysis above, the Court's conclusion that the Corps violated the CWA controls the determina-
tion of whether there was a violation of §  706(2) of the APA. Specifically, in addition to all of the findings identified 
above, the Court holds that the Corps' failure to apply the rebuttable presumption to this non-water-dependent activity 
resulted in a permitting decision that was "without observance of procedure required by law," 5 U.S.C. §  706(2)(D). 
  
VI. DID THE CORPS' FAILURE TO ENGAGE IN THE FORMAL CONSULTATION PROCESS PRIOR TO 
ISSUING THE PERMITS VIOLATE THE ESA? (COUNT III) 

Plaintiffs allege that the Corps violated the ESA by failing to complete the formal consultation process as to the en-
dangered wood stork n261 and other species (Cape Sable seaside sparrow, snail kite, and American crocodile). Plaintiffs 
also claim that the Corps' decision to issue the permits for mining violated its duty to use its authority to conserve the 
above named species, as required by 16 U.S.C. §  1536(a)(1). 

 

n261 The wood stork has been on the endangered list since February 28, 1984. AR568 at 11. 
  

 [*284]  

Analysis of whether there has been a violation of the ESA follows a similar path to the Court's analysis of Plaintiffs' 
NEPA claims regarding the Corps' preparation of the EIS. "The procedural requirements of the ESA correspond, and 
overlap with, [sic] the procedural requirements of NEPA." Sierra Club v. Corps, 295 F.3d 1209, 1216 (11th Cir. 2002) 
(court will not reverse agency action which was consistent with applicable regulations). n262 

 

n262 For example, both statutes require that an agency's assessment of environmental factors be updated in 
the event that new and relevant information is introduced. 
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The ESA provides that each agency shall "in consultation with and with the assistance of the Secretary [of the Inte-
rior, acting through the FWS], insure that any [agency action] is not likely to jeopardize the continued existence of any 
endangered species or threatened species or result in the destruction or adverse modification of habitat of such species. . 
. . [using] the best scientific [*285]  and commercial data available." 16 U.S.C. §  1526(a)(2). The agency's process be-
gins with a determination of whether there may be an endangered/threatened species in the area to be impacted by the 
proposed activity, i.e., the "action area." If species are present in the action area, then the Corps is required to prepare a 
Biological Assessment (BA). n263 16 U.S.C. §  1536(c)(1). The action area is defined as "all areas to be affected di-
rectly or indirectly by the Federal action and not merely the immediate area involved in the action." 50 C.F.R. 
402.02(d). 

 
n263 A BA may include,inter alia, the results of on-site inspections, the views of recognized experts on the spe-
cies at issue, a review of the literature, an analysis of the effects of the action on the species and its habitat, and 
an analysis of alternate actions. 50 C.F.R. 402.12(f). And, "if new information regarding endangered species 
[becomes] available, or if environmental consequences not already evaluated [come] to light," then the Corps 
must prepare either a new BA or an SEIS. Sierra Club v. Corps, 295 F.3d at 1219-20 (11th Cir. 2002). 
  

 [*286]  

In April 1996 the FWS provided the Corps with a list of protected species which might be in the vicinity of the 
Lake Belt area, and provided specific details about certain of the species. FAR134. n264 

 
n264 It should be observed that the Court occasionally has relied upon correspondence that was addressed to the 
Corps, but which the Court has located only in the FWSadministrative record. Because it may be that the Court 
overlooked the item in the Corps' record, the question whether the items were omitted from the Corps' record 
will not be raised; rather, the Court has determined that the existence of signed copies of memoranda or corre-
spondence addressed to the Corps can be assumed to have been available to the Corps for its timely review. 
  

A woodstork (Mycteria americana) rookery has been documented approximately one mile west of 
the northwest project boundary (off site). Woodstorks have also been documented within the project 
boundaries. Apple snails, a primary food source for Everglades snail kites (Rostrhamus [*287]  sociabilis 
plumbeus), have also been documented on site. . . . Additional surveys by the FWS or the project propo-
nent may reveal the presence of other listed species in the vicinity. Formal consultation . . . may be re-
quired prior to any habitat alteration associated with this project. 

 
  
FAR134. The reported presence of the Wood stork was enough to trigger the Corps' duty to prepare a BA, n265 or to 
get a written concurrence from FWS that the proposed mining activities were "not likely to adversely affect" protected 
species, 50 C.F.R. 402.13(a), but the Corps did neither for the next two years. n266 
 

n265 There is further evidence that the Corps was aware of the presence of at least one protected species in 
the Lake Belt area. In June 1996, Everglades Research Group (private consultants) submitted a "Wildlife Study-
Final Report" to DERM, noting that "twelve listed species were observed in the [Lake Belt]. . . . the [Lake Belt] 
serves as a critical peripheral wetland for wading bird foraging. . . . Both juvenile and adult Wood storks were 
observed." FAR132. This report was included in the EIS as Appendix D, see AR614 at 40. 

 [*288]  
 
  

n266 Instead of preparing a BA or initiating formal consultation with FWS, it appears that the Corps lobbied 
the FWS to agree to a proposed mitigation ratio that was lower than FWS preferred. A senior Corps staff mem-
ber made observations about the lack of cooperation that was forthcoming from FWS, while at the same time 
agreeing with DEP that FWS should be excluded from a March 20, 1997, meeting scheduled to brief EPA re-
garding the Lake Belt mitigation plans and ratio, since it would be "unwise (and unfair to the rest of us) to have 
them [FWS] pop up uninformed and express a negative opinion at this briefing." AR436, AR437. Frustration 
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with FWS apparently lingered, however, and on April 7, 1997, the Corps' District Engineer advised others out-
side the Corps that "we have done all in our power to get . . . someone from FWS to the [Lake Belt Team] meet-
ings." AR453. On April 8, a senior Corps staff member exclaimed: "I do not know where [FWS and NPS] are 
coming from," AR455, and shortly thereafter asks FWS to define its precise reservations on the 2.5:1 mitigation 
ratio but to keep in mind that the mining consortium is "pretty fragile" -- to which FWS responds that it still has 
concerns about seepage problems, AR464. On May 21, 1997, FWS submits its formal criticisms regarding the 
EIS to the Corps, and also submits comments jointly with ENP on October 1, 1997. AR512.The Corps perhaps 
expected FWS to agree, based upon FWS' prior agreements as to earlier permit applications (in 1994, from 
Rinker Materials, was "not likely to adversely affect" species or habitat, FAR127; Rinker sought to modify that 
permit, in 1998, and FWS criticized the littoral shelf plans described at that time, and recommended against ap-
proval of that permit until a mitigation plan was solidified. FAR127. When Rinker sought to modify another 
permit in 2000, FWS agreed with the Corps that the modification created no effects that had not been previously 
considered. FAR38. It is unclear whether FWS ever saw a BA regarding these permits. 
  

 [*289]  

When conducting a BA, it must be determined whether the action at issue "reasonably would be expected, directly 
or indirectly, to reduce appreciably the likelihood of both the survival and recovery of a listed species in the wild by 
reducing the reproduction, numbers, or distribution of that species" -- if the answer is yes, then species "jeopardy" has 
been indicated. 50 C.F.R. 402.02. n267 If the BA reveals no potential "jeopardy" to listed species, and the FWS agrees, 
then the proposed project may proceed. 50 C.F.R. 402.12(k)(1). However, if a BA reveals that the action "may affect 
listed species or critical habitat" then the agency must initiate "formal consultation" with FWS, 50 C.F.R. 402.14(a) 
(emphasis added), and FWS must prepare a Biological Opinion (BO), 16 U.S.C. §  1536(b)(3)(A), 50 C.F.R. 402.14(g). 
n268 

 

n267 If FWS determines that the proposed action will place any protected species in jeopardy, FWS must 
suggest reasonable and prudent alternatives to the proposed activity. 16 U.S.C. §  1536(b)(3)(A), 50 C.F.R. 
402.14(h). 

 [*290]  
 
  

n268 For example, on February 19, 1999, the FWS delivered a BO to the Corps regarding major projects 
surrounding the Lake Belt area (the Modified Water Deliveries to Everglades National Park project, Experimen-
tal Water Deliveries Program, and the C-111 project, hereinafter collectively referred to as "Mod Waters"), spe-
cifically noting alternatives that related to protecting the Cape Sable seaside sparrow. AR1162. Although the In-
dustry Defendants have noted the existence of the BO as to the C&SF Project, see Reply brief, Docket Entry # 
44, p. 22 fn18 (citing AR1153), apparently to suggest that FWS already had performed the legally required 
analysis as to the general geographic area, the Court will not infer that the C&SF BO, originally submitted in 
1998 and finalized in March 1999, nor the Mod Waters BO which was finalized in February 1999, answers the 
questions presented by the permits at issue -- particularly when FWS has not even argued such a point. 
  

In April 1998 the Corps requested n269 and received written concurrence from FWS, dated May 19, 1998, that the 
proposed mining activities [*291]  "will not adversely affect" Federally listed species. AR568. The Corps had not pre-
pared a BA at the time (nor did it ever prepare one) and, thus, no BA had been reviewed by FWS before it gave its ap-
proval; instead, it appears that the Corps sought to obtain FWS' written concurrence in order to end the consultation 
process quickly. 

 

n269 As noted by the Plaintiffs, AR1336 at 2375, the Corps' letter (reportedly dated April 14, 1998) re-
questing the concurrence was not produced. 
  

The May 1998 letter from FWS that provides the concurrence specifically states that the letter itself "does not con-
stitute a Biological Opinion" according to the ESA, although it did "fulfill the requirements of ESA, and no further ac-
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tion is required [unless modifications are made to the project or additional information involving potential impacts to 
listed species becomes available]." AR568. FWS noted that an endangered wood stork nesting colony had been identi-
fied within one mile of the Lake Belt in 1989 and that the colony "may utilize [*292]  the Lakebelt area as a feeding 
and/or roosting area." AR568. The Habitat Management Guidelines provided to the Corps along with the concurrence 
letter state that wood storks "are especially sensitive to any manipulation of a wetland site that results in either reduced 
amounts or changes in the timing of availability of food" and "[a] major reason for the wood stork decline has been the 
loss and degradation of feeding habitat." The Guidelines also reported that "nesting wood storks do most of their feed-
ing in wetlands between 5 and 40 miles from the colony." AR568 at 4-5. n270 

 

n270 FWS' concurrence would have satisfied the Corps' responsibility under the ESA if there had been a ra-
tional basis for FWS' position -- but having determined that an endangered species was in the area, a BA should 
have been done, and the offering of a concurrence without such study was error on FWS' part, as discussed in 
greater detail below. 
  

Even though FWS specifically stated that its letter was not a BO, and it is clear from the [*293]  record that no BA 
had yet been prepared, the Corps stated in the February 1999 draft 

EIS that it had engaged in a "formal" consultation n271 with FWS. AR578 at 100. On May 26, 1999, the regional 
office of the Department of the Interior complained that the Department was not consulted during the preparation and 
review of the EIS prior to its public release, and that it disagreed with the Corps' conclusion that the Fish and Wildlife 
Coordination Act did not apply to the proposed project. AR605 at 24. The Department reminded the Corps that FWS' 
May 1998 letter recommended several measures to help the recovery of federally listed species, and that "these recom-
mendations [should] be further expanded upon in the Final PEIS by including fish and wildlife enhancement features, 
including descriptions, conceptual maps and drawings of the recommended features." AR605 at 20. Despite this re-
minder from a regional agency official of the need to coordinate with FWS, the Corps did nothing to change its state-
ment and the final EIS still claimed that "formal consultation" was completed, AR614 at 101, and that the Corps had 
obtained FWS' concurrence that there would be "no effect" on listed species, [*294]  AR614 at 83. n272 

 

n271 The FWS Handbook on ESA consultations, available at 
http://www.fws.gov/endangered/consultations/s7hndbk/s7hndbk.htm, describes a "formal consultation" as a 
process that "begins with a Federal agency's written request and submittal of a complete initiation package" and 
"concludes with the issuance of a biological opinion and incidental take statement." FWS Handbook, xiv. 

n272 The publication of the misstatement in the EIS apparently prompted the Office of the Secretary of the 
Department of the Interior to send a letter to the Corps dated September 20, 2000, noting that the May 1998 let-
ter had only been provided by FWS as "very general technical assistance on the concept of the Lake Belt Pro-
ject" and reminding the Corps that it was "required to consult with [FWS] concerning potential effects to feder-
ally listed species. . . . [and that after] an analysis of potential effects to listed species conducted by the applicant 
or the Corps, formal consultation may be necessary." AR712. 
  

 [*295]  

Clearly, the interaction between the Corps and FWS had not constituted a "formal consultation" at the time that the 
Corps reported in the EIS that it had. While it is correct that the "informal consultation" process legally could have been 
discontinued after the Corps received FWS' written concurrence, that did not alter the nature of the (minimal) consulta-
tion which had occurred until that time and it was a significant error, and misleading to the public, for the Corps to de-
scribe it as having been more substantial, i.e., a "formal consultation." 

FWS signaled a retraction of its concurrence on August 21, 2000, when it advised the Corps that "we will not begin 
the consultation process for the proposed project" until receiving further information -- thus indicating the agency's de-
sire to re-initiate consultation. AR671. On March 8, 2001, FWS requested to participate in a site survey and then, on 
April 30, 2001, reported that it could not concur with the Corps' announcement (Public Notice, June 21, 2000) that the 
proposed mining activities would have "no effect," or that the activities were "not likely to adversely affect" (as an-
nounced by the Corps in the Revised Public Notice, March 1, 2001)  [*296]  federally listed species. AR824. 
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At the same time that FWS requested a site survey, consultants hired by the mining industry were preparing a BA. 
The only BA ever reviewed by either the Corps or FWS was the one prepared by Biological Research Associates (con-
sultants who were retained by attorneys representing the mining permit applicants) n273 on the potential impacts of the 
ten-year mining plan on the wood stork). n274 The consultants announced that they concurred with the Corps' opinion 
that the project was not likely to adversely affect the wood stork, because Lake Belt wetlands do not "play a significant 
role" as foraging grounds or habitat for wood storks. AR821B. They did not deny that wood storks had been found in 
and near the Lake Belt area, nor that hundreds of acres of foraging habitat would be destroyed and that wood storks 
have been observed to have to travel as far as twelve miles or more in order to forage for food -- instead, they claimed, 
not surprisingly, that the mining activities would not adversely affect the species. Their conclusion is based on their 
claim that "over 90% of the resources that will be impacted are not high quality wood stork foraging habitat. [*297]  " 
AR821B at 8, 11. Not only is this statement patently absurd -- for the acknowledged destruction of several hundred 
acres of wetlands foraging habitat clearly presents an "adverse" impact on a species which is known to be "especially 
sensitive to any manipulation of a wetland site that results in . . . reduced amounts . . . of food," but a closer examination 
of their derivation of the 90% figure reveals a significant flaw in their reasoning. That flawed reasoning infects the 
FWS' reliance on the BA and the Corps' reliance on both the BA and FWS' related opinion, and, consequently, renders a 
fatal blow to the ROD. AR1028 at 79. 

 

n273 The Court has found no precedent that forbids the preparation of the BA by an applicant's agent, but 
cautions that this does not seem consistent with the language of the statute or the regulations: "agency shall con-
duct" a BA, 16 U.S.C. §  1536(c)(1); BA should be "prepared under the direction of [agency]," 50 C.F.R. 
402.02; any person may prepare BA "under supervision of [agency] and in cooperation with [FWS]," 50 C.F.R. 
402.12(b) -- particularly where, as in the instant case, it appears that the BA was prepared independently of FWS 
with the exception of perhaps one joint site visit. 

 [*298]  
 
  

n274 Arguably, the Court could interpret the EIS as a proxy for a BA. "When an agency prepares an EIS, it 
is complying with the BA requirement, provided that one of the environmental impacts discussed is the impact 
on threatened and endangered species." Sierra Club v. Corps, 295 F.3d at 1219 (11th Cir. 2002). However, the 
lack of detailed analysis regarding the wood stork, and the absence of meaningful analysis as to other protected 
species potentially affected by the proposed mining, prohibits this particular EIS from satisfying the require-
ments of a BA. Even if this EIS were to be viewed as a BA, it nevertheless should have resulted in a formal con-
sultation and, because it did not, remand is necessary. 
  

The consultants noted that since only 499.8 acres of the 5,400 total acres (i.e., 9.3%) of wetlands to be impacted in 
the first ten years of mining were the "open canopied wetlands" favored by wood storks as foraging sites, AR821B at 7, 
then "more than 90%" of the impacted area should be considered as "not high quality wood stork foraging habitat." This 
"conclusion" fails to [*299]  account for the fact that wood storks have been observed in other wetlands -- even those 
with some melaleuca infestation -- and to have counted only the "open canopied wetlands" misrepresented the extent of 
habitat destruction. FWS' letter to the Corps in August 2000 noted that the wood stork "is dependent on "wet prairies 
and other wetlands including those habitats invaded by melaleuca . . . for forage habitat." AR671. The EIS indicates that 
at least one wood stork was noted in a wetlands area that was 50% -- 75% covered with melaleuca, AR614 at 49, 90. 
Including these melaleuca-infested areas in a proper calculation of potential habitat destruction reveals that as much as 
1,234.3 acres of prairie (both disturbed and undisturbed, all with no more than 75% melaleuca coverage) foraging habi-
tat would be lost -- a total of 23% of the 5,400 acres within the 10-year mining plan. AR1028 at 115. n275 Moreover, 
the mining industry, and the Corps, used similar logic to justify further destruction of endangered wood stork foraging 
habitat, by claiming that the majority of the Lake Belt habitat already was compromised by melaleuca and, thus, of little 
value to the wood stork. AR1028 at 79. "The [*300]  Corps is aware of . . . wood stork nests [near the mining area] and 
the fact that the nesting birds forage in the open canopy areas of the Lake Belt and the nearby Pennsuco wetlands. 
Without the melaleuca removal required by the plan, and funded by the mitigation fees these open areas would be over-
run by vegetation and unavailable to the storks for forage." AR1144 at 15 (Corps' FAQs). See, also, discussion supra 
regarding Corps' compliance with NEPA. The Court need not (nor should it) become an expert ornithologist to recog-
nize that the only BA in this file revealed that the mining in the Lake Belt area "may affect listed species or critical 
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habitat" such that the Corps should have initiated "formal consultation" with the FWS, 50 C.F.R. 402.14(a), and FWS 
should have prepared a full Biological Opinion (BO), 16 U.S.C. §  1536(b)(3)(A), 50 C.F.R. 402.14(g). n276 Unfortu-
nately, the Corps never proposed and FWS never insisted upon the formal consultation required, even after FWS had 
rescinded (in April 2001) from its statement of concurrence with the Corps' determination of "not likely to adversely 
affect."  [*301]  The Corps was in direct violation of the ESA by relying on less than "the best scientific and commer-
cial data available" and violated the regulations by refusing to initiate the "formal consultation" process. 

 

n275 Again, as discussed earlier, the mining industry and its agents have attempted to receive favorable re-
view of their permit applications by referring to degraded environmental conditions to justify continued degrada-
tion -- essentially arguing here that since the wood stork already has been pushed out by melaleuca infestation 
and changes in the hydroperiods of wetlands (events which are caused at least in some part by mining that al-
ready has occurred and is ongoing), the values of this degraded habitat to the wood stork are lower and mining 
should be allowed to continue to occur in this area. Similarly, the Industry Defendants highlight that the number 
of wood storks using the Tamiami West colony "significantly declined after 2001." Intervening Defendants' 
brief, Docket Entry # 36 at p. 45. The offered explanation is that rookeries move every year, but it may be sim-
ply that the destruction of surrounding habitat has decimated the population. This Court is unable to approve fur-
ther destruction of wetlands in this area -- potentially important foraging habitat for the endangered wood stork -
- until the agencies have done the full investigation required by the ESA. Interestingly, the mining industry has 
argued, and the Corps has agreed, that the melaleuca-infested character of portions of the Lake Belt wetlands 
justifies their further degradation -- indeed, destruction -- by mining. AR614 at 383, 420.  The majority of this 
[mining] impact would occur to melaleuca infested wetlands, which would have a positive benefit of removing a 
potential seed source of this highly invasive exotic species." AR614 at 83. "The 41,000 acres mining area [refer-
encing a longer term mining plan] is virtually all a seriously degraded wetland." AR22 at 5. It seems at least odd 
that an industry gains permission to engage in further environmental destruction due, in part, to the destruction 
already attributable at least in part to that industry's prior actions. 

 [*302]  
 
  

n276 This conclusion is buttressed by review of the EIS itself, which reported that as many as 53 wood 
storks were observed in one day, in April 1995, in the Lake Belt area and that, according to 1989 data, a breed-
ing rookery including 125 nesting pairs of wood storks was located only 9 miles west of the Lake Belt area. 
AR614 at 49. Further support is found in the record: an October 2001 Wading Bird Report prepared by the 
South Florida Water Management District indicated that 1400 wood stork nests in Everglades National Park in 
2001 were located in a single colony (Tamiami West) within a few miles from the Lake Belt project area border. 
AR944 at 3, 14. 
  

In a marked change of direction, on June 22, 2001, FWS announced that, based upon its review of the consultants' 
BA on wood storks and its own review of maps of the project area -- and having "conducted aerial reconnaissance" -- 
the agency "concurs that the proposed project is not likely to adversely affect the wood stork." AR838. n277 Recall that 
FWS had stated in April 2001 that its reason for not being able to concur with the Corps' previous [*303]  or current 
determinations of "not likely to adversely affect" was because of "the large scope of this project [which already had 
been reduced to ten years], and the fact that the federally endangered wood stork . . . has been observed foraging in the 
vicinity." AR824. The regional FWS office also had commented, noting in May 2001 that "the proposed work will have 
substantial and unacceptable impacts on aquatic resources of national importance if permitted . . . without incorporating 
our recommendations . . . I strongly encourage a mutual resolution of the identified wetland/wildlife concerns at the 
field level prior to your decision to issue the permit." AR828. Then, just a few weeks later and without offering a rea-
sonable explanation for its change in perspective, FWS concluded that the loss of foraging habitat over the ten year life 
of the project would not result in harm to wood storks, and the "likelihood of potential adverse effects to the species are 
further diminished through the acquisition and enhancement of lands within the Pennsuco mitigation area and the crea-
tion of littoral shelves."AR838. n278 It is FWS' responsibility to explain its decision and -- particularly when [*304]  
changing course -- to do so with a reasoned analysis. See, e.g., Sierra Club v. Leavitt, 368 F.3d 1300, 1306 (11th Cir. 
2004) (granting power plant permit was arbitrary and capricious when agency failed to explain differing interpretations 
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of similar terms or to justify decision); Panhandle Eastern Pipe Line Co. v. F.E.R.C., 196 F.3d 1273, 1275 (D.C. Cir. 
1999) (remand required when agency fails to explain change in policy regarding pipeline construction). 

 

n277 Several months later, in December 2001, FWS announced that it had decided not to request higher 
level review of the projects and stated that "all unresolved concerns regarding [protected] species have been 
adequately addressed" -- despite the agency's continuing questions about the adequacy of the project's mitigation 
plan. AR948. 

n278 The FWS Handbook provides that "[i]n the event the overall effect of the proposed action is beneficial 
to the listed species, but is also likely to cause some adverse effects, then the proposed action is likely to ad-
versely effect' the listed species." Handbook, xv. It is not clear from the record that FWS relied on the mitigation 
plan in deciding to concur with the Corps' "no adverse effect" decision. However, even if the long-range mitiga-
tive restoration, including the heavily-criticized "littoral shelves," included in the Lake Belt mining plan will be 
beneficial to the wood stork, it is undeniable (from evidence in the agencies' own records) that there will be 
some adverse effects; thus, the agencies' conclusions to the contrary were erroneous. 
  

 [*305]  

The agency's change in position is irrational, not supported by the record, and otherwise violates the ESA and its 
regulations, such that the Corps should not have relied on FWS' new/renewed concurrence. For example, FWS adopts 
the BA's statements that "wetlands at the project site are used by wood storks," and that there will be a "loss of foraging 
habitat," but then concludes that this "will not result in harm to wood storks" because the wetlands to be destroyed "are 
not measurably limiting to this species for foraging due to their close proximity to [a] greater expanse of Everglades and 
other protected wetlands" AR838. In other words, the wood storks simply can relocate to other areas since the mining 
will destroy wetlands presently used as the birds' food source. This reveals that, at a minimum, there is an effect on the 
species and formal consultation should have been initiated by the Corps, 50 C.F.R. 402.14(a). Further, FWS' conclusion 
that the wood storks readily can go to other "adjacent protected wetlands" is unsupported by the record and/or irrational 
for at least three reasons. The mining plan itself will have an effect, through groundwater flow [*306]  and seepage, on 
these adjacent wetlands which may affect their use as foraging habitat. n279 The "adjacent wetlands" -- which pre-
sumably are located on Everglades National Park property and the Pennsuco mitigation site -- are located several miles 
from many of the wetland acres slated to be destroyed during the first ten years of mining (even though those mining 
sites are within the foraging range of wood storks nesting in the protected wetlands) and this distance may negatively 
impact the birds' successful breeding. n280 And, finally, it is unclear from the record why wood storks would choose to 
leave otherwise productive foraging sites currently being used and instead travel to "adjacent protected wetlands" -- 
other than because their preferred foraging sites were being destroyed by mining. If the Court were to follow FWS' rea-
soning, every project proposed near the Everglades National Park could simply point to the existence of "adjacent pro-
tected wetlands" as a refuge for species being driven out by habitat destruction. 

 

n279 "The increased mined area had a direct impact on the groundwater flow and levee seepage [in the 
Lake Belt area] and its vicinities. Eastward groundwater flow and seepage from WCA3B and the Pennsuco Wet-
lands . . . significantly increased." AR618 at121 (SFWMD August 21, 2000, reports that Pennsuco would have 
13% to 19% shorter hydro-period). 

 [*307]  
 
  

n280 There is no explanation in the record as to why this forced shift to another feeding location, i.e., in 
"adjacent protected wetlands," which is not being used by the wood storks presently foraging in the Lake Belt 
and presumably would not occur but for the imposition of the mining activities and consequent destruction of 
wetlands, is not considered to be an adverse effect on the species, or at least an effect which should trigger a 
formal consultation. 
  

FWS also notes that the 499.8 acres of open-canopied wetlands -- used as wood stork foraging habitat for the ma-
jority of observed wood storks, as referenced in the BA - "are at risk of transition to forested wetlands dominated by 
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melaleuca as a result of hydrological degradation in the area," AR838, implying that even without the mining activities 
this habitat would be lost. This implication fails to account for successful melaleuca eradication efforts that are outlined 
in the record and which might be employed in the absence of mining, n281 or the fact that wood storks probably could 
forage in these wetlands for several years until they became [*308]  overly infested with melaleuca. n282 In summary, 
the Corps should not have relied on FWS' quick change in position, particularly in the absence of a healthy BA and 
more substantive consultation, because it clearly was not supported by the record before either the Corps or FWS. 

 

n281 Obviously, the complete destruction of the wetlands by mining is not the only method of successfully 
eradicating melaleuca. (Indeed, the edges of the quarry pits may be subject to melaleuca infestation after the 
mining has been completed. "Melaleuca will invade those [shelves around the quarry pits] just as it does in any 
wetland community in southern Florida where water levels can fluctuate." SAR1336 at 2472.) 

n282 Recall that wood storks were observed in areas with as much as 50% to 75% melaleuca coverage. 
  

Shortly before the permits were to be issued, the Corps forwarded a copy of the above-mentioned October 2001 
South Florida Wading Bird Report, and stated its belief that information in that report, i.e., "that 90% of all [*309]  
Wood storks in Everglades National Park are located at the Tamiami West colony. . . . located 4.6 miles from the 
southwestern corner of the Lake Belt study area . . . [within] primary foraging radius [of] at least 12 miles" did not, in 
the Corps' view, provide additional information that "requires re-initiation of consultation." AR985. The presentation of 
new information triggers a re-initiation of formal consultation when such information "reveals effects of the action that 
may affect listed species or critical habitat in a manner or to an extent not previously considered," or if the action "is 
subsequently modified in a manner that causes an effect to the listed species or critical habitat that was not considered in 
the biological opinion." Either the Corps or the FWS may request re-initiation. 50 C.F.R. 402.16. Sierra Club v. Marsh, 
816 F.2d 1376 (9th Cir. 1987) (Corps was arbitrary and capricious by not re-initiating consultation after it was requested 
by FWS). Neither agency did so in this case. The Corps relied on a supplemental report prepared by the same private 
consultants who prepared the BA, which explained that the information [*310]  in the Wading Bird Report was all pre-
viously available, and that the particular colony identified in that report was "not highly dependent on the lands within 
the 10-year mining footprint." n283 AR985. Similarly to the Court's conclusion, above, that the Corps' failure to prepare 
a SEIS presents less of an issue in light of the necessary remand for correction of significant flaws in the original EIS, 
the Court finds that a decision about the agencies' failure to re-initiate the ESA consultation is less pertinent because of 
the remand that must be ordered to permit the agencies to remedy the problems in their minimal original consultation. 

 

n283 It is not clear from the record whether either of the agencies attempted to evaluate whether the longer 
range, i.e., 50-year, mining plan would adversely affect any protected species -- a question which seems some-
what relevant in light of the acknowledged nature of the current permits as "bridging permits" and the Corps' ap-
parent intention to approve the full mining plan in the near future. 
  

 [*311]  

This Court is refraining, as required, from substituting its own judgment for that of the agency, but based upon the 
clear evidence of the flawed logic in FWS' opinion, the Court must find that the agency's "written concurrence" conclu-
sion lacks a rational basis and the Corps erred when it chose to rely on that concurrence. At a minimum, the evidence of 
an "effect" on the wood stork required the initiation of "formal consultation" by the Corps which would have lead to the 
preparation of a BO by FWS in accord with the ESA and its related regulations. "Agency actions must be reversed as 
arbitrary and capricious when the agency fails to examine the relevant data and articulate a satisfactory explanation for 
its action including a rational connection between the facts found and the choice made.'" Sierra Club v. Martin, 168 F.3d 
1, 5 (11th Cir. 1999) (quoting Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)). 

The Corps also erred in its general duty to provide accurate information to the public. On at least two occasions (the 
publication of the EIS in May 2000, and the issuance of the Public Notice in June 2000), the [*312]  public was in-
formed that there would be no effects on endangered or threatened species, in addition to being assured that the Corps 
had engaged in "formal consultation" and that the proposed mining project "was in full compliance with the [ESA]." 
AR614 at 92. As late as March 2001, when the Corps issued its Revised Public Notice, the public was informed only 
that the proposed project was "not likely to adversely affect" protected species or their critical habitat. The Corps' "Fre-
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quently Asked Questions" document, posted on its website at www.saj.usace.army.mil (dated April 10, 2002), and in-
cluded in the administrative record, contains the following statement: 
 

  
The Lake Belt wetlands currently host predominantly exotic, invasive plants (Melaleuca); resulting in 
degraded wildlife habitat. Melaleuca eradication and other restoration efforts on lands acquired for miti-
gation will encourage reestablishment of native plant and animal species and communities. Mining will 
degrade some wetlands, but the resulting decrease in wildlife habitat is compensated for by increased 
habitat values in the mitigated areas. Additional ecological benefits are provided from small areas of 
marsh [*313]  that will be created around each completed mine pit. 

 
  
AR 1144 at 9. n284 The Corps informed the public only that the mining will degrade "some" of the wetlands (when 
actually thousands of acres of wetlands will be destroyed -- including hundreds of acres that might have been foraging 
habitat for the wood stork), and reports nothing about the presence of the endangered wood stork in the area. 
 

n284 The Court deliberately has quoted extensively from the Corps' News Release and website information 
contained in the record. The federal environmental laws embrace the principles of transparency and public in-
volvement in the decision-making process. Thus, those public materials that are most accessible, e.g., a news re-
lease or information stored on a website, may be the primary source of information for the public, and represent 
the first level of information that may be relied upon by those who would otherwise choose to seek further en-
gagement in the process. If the Corps' public information is not sufficiently revealing of the actual harms to the 
public that are being considered, or does not accurately portray the alleged benefits of the permitting approval, 
there is a risk that potential objectors might rely on this flawed information and unnecessarily abandon their ef-
forts to participate in the process -- thereby limiting the benefits that public participation is designed to achieve. 
  

 [*314]  

In summary, the ESA requires that the Corps consult with the FWS about a proposed action's impact on protected 
species, and the FWS has a duty -- when such impacts are identified -- to arrive at a BO based upon the best scientific 
data available. Fund for Animals, Inc. v. Rice, 85 F.3d 535, 547 (11th Cir. 1996). Here, the Court finds that the Corps 
was arbitrary and capricious in several ways: not preparing, or supervising the preparation of, a BA; failing to initiate 
formal consultation with FWS on a number of occasions, particularly after FWS' April 2001 letter; relying on FWS' 
determination in June 2001 that the wood stork would not be adversely affected by the destruction of thousands of acres 
of wetlands, particularly in light of the limited analysis in the BA and FWS' failure to prepare a BO; n285 and misrepre-
senting in several public documents the nature of its consultation with FWS. n286 

 

n285 The present case is easily distinguishable from the appellate court's opinion in Sierra Club, 295 F.3d at 
1222, in that case none of the wildlife surveys conducted between the dates of the EIS and the issuance of the 
permits found any of the species that were the subject of the objections (i.e., Florida panther and three protected 
plant species) in or near the action area; in contrast, in the present case the Corps had uncontroverted evidence 
that wood storks were frequenting the Lake Belt area. Also, neither the FWS nor its administrative record was 
before the appellate court in Sierra Club, unlike in the present case. Sierra Club, at 1222. 

 [*315]  
 
  

n286 It is irrelevant, and not even argued by Defendants, whether such misrepresentations were simply mis-
takes, for the public is entitled to accurate information and the Corps' failure to provide correct statements on 
important issues -- even after having been notified of the error -- is inexcusable. 
  

To be clear, the Court is not announcing a conclusion that the proposed mining will be so damaging to the wood 
stork's habitat that it must not be approved; rather, the Court is finding that the Corps (and FWS) should have conducted 
the formal consultation process required by the ESA and 50 C.F.R. 402.14(a) because it was clear from the record be-
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fore the agencies that the proposed mining, at a minimum, "may affect" the wood stork. n287 Based upon the decision 
documents before the Court, the Court simply is unable to conclude that the Corps or FWS relied on the "best scientific 
and commercial evidence available" regarding the wood stork, and this raises the Court's concern about whether other 
species were ignored. Upon remand, the formal consultation process should comply [*316]  with all governing regula-
tions and also address any other protected species as required by the ESA. 

 

n287 The fault for this situation lies primarily with the Corps, for it must request the formal consultation -- 
FWS cannot force an agency to engage therein. FWS Handbook, 2-10. 
  

 
  
VII. DID FWS' DECISION TO CONCUR IN THE CORPS' CONC LUSIONS REGARDING PROTECTED 
SPECIES COMPLY WITH THE APA 706(2)? (COUNT IV)  

Plaintiffs claim that the FWS failed to discharge its duties in at least four ways: FWS should not have concurred 
with the Corps' decision that there would be no adverse effect upon any species, FWS should have insisted on formal 
consultation as to the wood stork, FWS should have pushed for a re-initiation of informal consultation after receiving 
the October 2001 report on the presence of wood storks in the area, and FWS should have pushed for at least informal 
consultation on the Cape Sable seaside sparrow. The Court must determine whether, consistent with the standards of the 
APA, Bennett v. Spear, 520 U.S. 154 (1997), [*317]  FWS properly performed its duties. As long as there is a rational 
connection between the FWS decisions and the record facts, the Court will not find a violation. The Court's duty is "to 
ensure that the agency took a hard look' at the environmental consequences of the proposed action." 295 F.3d at 1216 
(citing North Buckhead Civic Ass'n v. Skinner, 903 F.2d 1533, 1541 (11th Cir. 1990). 

As described in the preceding section, FWS should engage in formal consultation whenever a BA reveals that a 
protected species "may" be affected, 50 C.F.R. 402.14(a). FWS must review the available data and evidence, evaluate 
the status of the species and the potential effects of the agency action, and formulate a Biological Opinion (BO), which 
states whether the action and its cumulative effects n288 are likely to jeopardize the continued existence of the species. 
Id. 295 F.3d at 1213-14; 16 U.S.C. §  1536(b)(3)(A), 50 C.F.R. 402.14(g). When FWS reviewed the limited BA submit-
ted by the permit applicants' consultant, it should have triggered the agency to push for formal consultation [*318]  with 
the Corps and, subsequently, to prepare a BO that complied with the agency's own regulations. It did not, and therefore 
FWS' actions were arbitrary and capricious. Sierra Club v. Johnson, 2006 U.S. App. LEXIS 1380 (11th Cir. Jan. 20, 
2006) (EPA was arbitrary and capricious when it failed to comply with unambiguous regulatory requirement); Sierra 
Club v.Martin, 168 F.3d 1 (11th Cir. 1999) (agency decision not entitled to deference since decision violated National 
Forest Management Act and regulations). 

 

n288 According to the Handbook, cumulative effects are those effects of future State or private activities 
not involving Federal activities, that are reasonably certain to occur within the action area [that is the subject of 
the consultation]. . . . This definition . . . should not be confused with the broader use of this term in [NEPA]." 
Handbook, xiii. 
  

The FWS' failings were compounded by the Corps' non-compliance, resulting in agency decisions in which there is 
no confidence [*319]  -- remand for the "hard look" required by Marsh v. Oregon Nat'l Resources Council, 490 U.S. 
360 (1989), is the only conclusion that can be supported upon a review of these administrative records. In the final 
analysis, the Court finds that the record does not reveal a rational basis for the FWS' decision in May 1998 to concur in 
the Corps' conclusion that the mining activity "is not likely to adversely affect the wood stork," AR838; nor was there a 
satisfactory explanation for the change in FWS' position between April 2001 and June 2001. Remand to FWS is neces-
sary, to permit the agency to consult formally with the Corps, and to develop a BO that addresses all of the relevant fac-
tors as to all of the pertinent species. 

CONCLUSION  

In finding deficiencies in the agency procedures followed up to and including the issuance of the ROD in April 
2002, the Court is mindful of the events of subsequent years, as reported by the parties. Mining has occurred with its 
attendant capital expenditures and profits. Mitigation fees have been collected. Additional studies have been conducted. 



Page 90 
2006 U.S. Dist. LEXIS 12579, * 

Most importantly, wetlands have been permanently destroyed. Regardless, however,  [*320]  of whether new studies 
may soon indicate that the Aquifer is not being harmed by the mining activities, or that the groundwater seepage effects 
can be minimized, or even if a more probing analysis reveals that there truly are no practicable and environmentally 
preferable alternatives to mining in this precious resource, the Court's conclusion would be unchanged. Based upon the 
record presented by these two federal agencies, they failed to carry out their duty to protect the federal wetlands and 
protected species -- placed in their care by Congress -- from private exploitation to the detriment of the public interest. 
The law is clear that statutory and regulatory duties cannot be ignored. In this case, the consequences of the agencies' 
disregard for their own regulations may be significant, harmful, irreversible effects. 

The Corps' and FWS' decisions apparently were overly influenced by factors that are not as important as the protec-
tion of the natural environment. For example, the Corps gave too much weight to the pressure from the state legislature 
not to lose a mitigation funding mechanism. They also were swayed by the momentum of decades of mining having 
taken place in the area [*321]  -- despite the obvious destruction of wetlands that it had caused, as well as the menacing 
threat of takings litigation being raised very effectively by the permit applicants. There are a multitude of defects evi-
denced in the issuance of these permits. Some of the problems may be classified as small or insignificant, but some are 
vitally important, such as the question of groundwater seepage and potential contamination of the Aquifer. In total, the 
Court sees a maze of human failures in the issuance of these permits and the process that lead to this result. Even if one 
or two of the defects were not enough on their own to require remand of this matter, the cumulative effect of these ir-
regularities makes it clear that further environmental analysis should have been conducted and a remand is necessary. 
The Court cannot ignore the dangers presented by this case. The Corps' apparent disregard for those seeking answers to 
questions -- including the Corps' failure to grant, or even to respond timely, to the request for a public hearing submitted 
by the Miami-Dade County Manager on behalf of the County Commission -- is another item which, in connection with 
the maze of irregularities referred [*322]  to, is additional impetus for my conclusion that the permits should not have 
been issued on this record. 

Not the least of the problems is the destruction of the wetlands. Wetlands play an important role, not only in the ar-
eas in which they lie, but also to the entire Everglades and South Florida ecosystem. As the Corps' own regulations 
state, wetlands are a "productive and valuable public resource, the unnecessary alteration or destruction of which should 
be discouraged." 33 C.F.R. 320.4(b)(1). The absence of the wetlands already eliminated by the limestone mining will 
prove very harmful to the Everglades when, e.g., the seepage now occurring continues to increase with additional min-
ing. "From a national perspective, the degradation or destruction of special aquatic sites . . . is considered to be among 
the most severe environmental impacts." 40 C.F.R. 230.1(d). n289 The Court has no alternative but to remand this per-
mitting process to the Corps and FWS so that they may make better decisions, not simply to prepare an even more ex-
haustive administrative record, but rather to engage in the meaningful analysis required by the APA, NEPA,  [*323]  
CWA, and ESA. n290 

 

n289 The EPA regulations are specifically applicable to the Corps as stated in 33 C.F.R. 320.4(a). 

n290 Ironically, if the Corps had decided to deny these permits, the record contains ample evidence to sup-
port confirmation of such a decision. 
  

The Court has not yet determined an appropriate remedy in this case. For example, whether all mining being con-
ducted pursuant to these "bridging permits" should cease while the Corps and FWS are reviewing these issues on re-
mand, or just that portion of mining that is attributable to the new permits. The parties shall brief this issue for the 
Court, i.e., the nature of the injunction, if any, which should issue, and the Court will hold a hearing on the question of 
remedies after review of the parties' briefs. The briefs shall be submitted no later than April 19, 2006. All response 
briefs shall be filed no later than April 26, and a hearing will be held at 11:00 a.m. on May 10, 2006. 

The Court cannot resist these final observations.  [*324]  The Corps was, and I am, faced with a most difficult deci-
sion: to balance the rights and interests of these particular mining companies with the rights and welfare of the public. In 
the last analysis, the Court finds that the record in this case compels the conclusion that the permits should not have 
been issued. Not only have I, and the Corps should have, considered the condition of the wetlands environment at the 
time that the permits were issued, but I also have looked directly into the future of fifty years of mining in this area -- a 
point clearly implied by the Corps' "bridging permits" and vague "special conditions" thereon -- and I find that, based 
upon application of the factors identified by Congress to the record before me, the Corps should not have issued these 
permits authorizing this mining. 
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To summarize the above, it is hereby 

ORDERED AND ADJUDGED that judgment be entered for Plaintiffs as to Counts I, III, IV, and V. Further, as 
stated above, the Plaintiffs' motion to dismiss Counts II and VI without prejudice is GRANTED, and the Plaintiffs' mo-
tion to strike is DENIED. 

This matter is REMANDED to the United States Army Corps of Engineers for further development, consistent 
[*325]  with the above discussion. The Court retains jurisdiction for the purpose of determining an appropriate remedy, 
and for all other necessary purposes. 

DONE AND ORDERED in Chambers in Miami this 22nd day of March 2006. 

WILLIAM M. HOEVELER 

SENIOR UNITED STATES DISTRICT JUDGE 
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